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United We Stand: The Presidential Address 


HON. ARTHUR T. VANDERBILT 


Education for the Law: Plea for a Better Approach 
THE RT. HON. LORD MACMILLAN, P. C., G. C. V. O. 


The Rise and Fall of Swift v. Tyson: A Dramatic 
Episode 


HON. ROBERT H. JACKSON 


Lawyers and the Rights of Citizens: A Call to Service 
for the Common Man 
HON. FRANK J. HOGAN 


The Bar’s Part in Maintaining Our Democratic Ideals 
HON. STANLEY REED 


Modernizing Federal Procedure: Things Done and 
To Be Done 


HON. HOMER S. CUMMINGS 


Free Trade in American and Canadian Legal Problems 
E. H. COLEMAN, K. C., LL. D. 


Extent to Which Fact-Finding Boards Should Be 
Bound by Rules of Evidence 


ALBERT E, STEPHAN 





Institute on Rules of Civil Procedure in Federal 
District Courts 
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ACK in the “get-a-horse” days, 
many a “den” was decorated 


with this sprightly Charles Dana Gib- 


son drawing. 


The picture is interesting because of 
ité Guaintness. The costumes are 
quaint. The old cars are quaint. But 
the idea that automobile accidents 
Were once considered amusing is even 
quainter. 

Today, with the hazard of more than 
30 million fast-moving cars on the 
road, an accident is no amusing matter. 
It is far more apt to lead to court 
action than courtship. If a verdict goes 
against you, it can mean a staggering 
financial disaster. Savings have been 
wiped out by such verdicts, future 


earnings mortgaged. This ever-present 


Covyrigdt by Collier's Weekly, Copyright by Charts Dans Gibeon 


ALL BROKEN UP 


ANOTHER COLLISION WITH SERIOUS RESULTS 


risk, and the mental disturbance that 
accompanies it, make the carrying of 
sound and adequate automobile lia- 
bility insurance a plain matter of 
common sense. 

And it is also a matter of common 
sense to place your automobile insur- 
ance with a company equipped to give 
prompt service anywhere, anytime. 
The Travelers has thousands of repre- 
sentatives and hundreds of claim ex- 
perts throughout the United States 
and Canada, to take care of your 
clients promptly, no matter when or 
where an accident happens. 

The Travelers Insurance Company, 
The Travelers Indemnity Company, 
The Travelers Fire Insurance Com- 
pany, Hartford, Connecticut. 








Historical Note 


This year marks the 40th anniversary 
of automobile insurance. In 1898. Th 
Travelers wrote the first automobile 
policy ever issued. Since then the 
Travelers companies have paid ou 
more than $165,000,000 tor automo 
bile habilty claims. in addition they 
have paid out, as the result of automo 
bile accidents, many other millon. to 
holders of persona! aceident. hfe, and 
other torme of waurance 
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Completely New Edition 


SHEPARD'S 
FEDERAL REPORTER 
CITATIONS 


District, Circuit and Circuit Court of Appeals Cases 
Patents, Trade Marks, Court Rules 
General Orders in Bankruptcy 
Departmental Reports 





etc. 


| As Cited Anywhere and Everywhere in the 
il United States 


One Large Volume - - 1,300,000 Citations 
Always Up To Date 
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Descriptive Circular on Request 
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"AN INVALUABLE AID’ 





That's how attorneys characterize the Fiduciary Account Book pictured 
above. This book, which is furnished free to fiduciaries bonded by this 
Company, not only facilitates the maintenance of proper records in 
connection with the administration of estates, but also simplifies the 
attorney's task in preparing an intermediate or final accounting. 

In addition to several valuable suggestions with respect to the 
duties of a fiduciary, the Fiduciary Account Book contains six pages on 
which to inventory the assets of the estate, two pages on which to record 
claims against the estate, and fourteen pages on which to record cash 
receipts and disbursements. 

May we have the pleasure of sending you a copy of this helpful 


book for your examination? 


FIDELITY ABD SUBETY BSBOR DS 
BURGLARY, ROBBERY, FORGERY AND GLASS INSURANCE 


FIDELITY and DEPOSIT 


COMPANY OF MARYLAND, BALTIMORE 
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Ferme Fer 


OU can profit by a com- 
plete knowledge of the 
advantages of organizing cor- 
porations under the Delaware 
Law, and the efficient services 
offered by Corporation Service 
Company. 
The four valuable descrip- 
tive booklets shown above are 





Organizing 
Belaware Corperation= 


Corporation Service Company 
Delaware Trust Building Wilmington, Delaware 












Of Value to 
YOU 











C] “PROFITS TO 
YOU — Using Cor- 
poration Service Com- 
pany for organizing 
Corporations in Dela- 
ware.” 


yours for the asking. Tear 
out this ad — checking the , 
booklets you desire, and mail 
to Corporation Service Com- 
pany, Delaware Trust Build- 
ing, Wilmington, Dela- 


2 “Digest of Delaware 
Corporation Law.” 


“Stock without Par 
Value Under Dela- 
ware Corporation Law.” 


C] fy tom for Organ- 
izing Delaware Cor- 


porations.” 


OO 
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ware. The booklets 
will be sent to you 














by return mail. 


NO OBLIGATION 












CHECK BOOKLETS DESIRED 






































Originators of the Slogan: 
“Consult your Agent or 
Broker as you would your 
Doctor or Lawyer” 








Agents in Every County Seat throughout 
the United States, with authority to issue immediately 
any type of bond required by the Courts, are one reason 
for the front rank position of the U.S. F. & G. as a writer 
of Court Bonds. Make use of this service. 


W. Sol & Go 


UNITED STATES FIDELITY & GUARANTY COMPANY 


with which is affiliated 


i & @ PURE 


FIDELITY & GUARANTY FIRE CORPORATION 


Home Offices: BALTIMORE 
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“AM | MY BROTHER’S 
KEEPER!” 


Liability for bodily injury or property 
damage thrusts upon every person or organ- 
ization having contact with the public, the 
unwelcome role of “‘brother’s keeper’. 


Thus, owner and contractor are respon- 
sible for public accidents arising from con- 
struction. Manufacturers and merchants 
may be defendants in suits involving mer- 
chandise or products. Liability hovers over 
those concerned with maintenance or use of 
buildings, or it may be incurred inci- 
dentally by contract. Hazards of teams, 
sports set the stage for 
numerous court cases. 


elevators and 


To cover these risks of “brother's keeper” 
the Companies below write various lines of 
liability insurance. Adequately protected, 
those responsible for injury or damage can 
transfer their risk and prevent financial loss. 


American Surely 


OMPANY 


New York Casually 


COMPANY 
HOME OFFICES: NEW YORK 


These Companies also write Fidelity, Forgery and 
Surety Bonds and other forms of Casualty Insurance 
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ANNUAL MEETING IN BRIEF 


HE sixty-first annual meeting of the American 
TBs Association closed in Cleveland, Ohio, on 

July 30th. It was well attended, essentially rep- 
resentative, thoroughly enjoyable, and vitally charac- 
teristic of the Association and the legal profession in 
America today. The tinfe is too short to permit the 
inclusion in this issue of the JouURNAL of more than a 
brief indication of thé “high lights” of a characteristic 
and memorable meeting. In the September issue of 
the JoURNAL the usual detailed account of this annual 
meeting will appear. 

This sixtieth anniversary meeting was notable for 
the friendly and earnest spirit which pervaded its ses- 
sions, for the thoroughly representative attendance, for 
the substantial accomplishments attained in several 
major fields, and for the distinction given by the 
presence of eminent representatives of England 
and Canada. Our Cleveland hosts cooperated admir- 
ably with the Association’s staff in perfecting all the 
arrangements, and the result was a convention alto- 
gether agreeable in its friendly hospitality as well as 
in the smooth, convenient functioning of all of the 
preparations. Our Cleveland hosts won the hearts of 
their guests; and the return to Cleveland, after too 
long an interval, was voted by everyone to be a most 
enjoyable success. The physical lay-out for the meet- 
ing, in the hotels and the Auditorium, was so adequate 
and suitable as to be surpassed only by the most cordial 
and well-planned hospitality extended by the lawyers 
of Cleveland and Ohio, and their ladies, under the gen- 
eral Executive Chairmanship of Lawrence C. Spieth 
and H. Austin Hauxhurst, with William C. Warren 
heading the Junior Bar. 


Distinguished Visitors 

The meeting was made notable by the 
presence and gifted participation of Lord Macmillan of 
England, with his gracious Lady, who came to America 
as our especial Mr. E. H. Coleman, K. C., 
Delegate of the Canadian Bar Association and long- 
time friend of American Bar Association, with 
Mrs. Coleman; Mr. Justice Roberts and Mr. Justice 
Reed, of the United States Supreme Court; Attor- 
ney-General Homer Cummings and Mrs. Cummings; 
Solicitor-General Robert H. Jackson and Mrs. Jack- 
son; Chairman William O. Douglas and Commissioner 
Jerome N. Frank of the Securities and Exchange 
Commission, and other distinguished representatives of 
the bench and government of the United States and 
of the States. 

The Association was truly fortunate in the dis- 
tinction imparted to this meeting by its eminent guests. 


1938 


guests ; 


t] e 


Major Objectives of the Meeting 

The spirit and tempo of the meeting may, for the 
purposes of the “bird’s-eye view” presented at this 
time, be reflected best in the addresses which are pub- 


593 


lished elsewhere in this issue. The animating objec 
tives of the meeting were trenchantly stated by Presi- 
dent Vanderbilt in his annual address on the opening 
day of the meeting; and the crystallization of opinion 
which resulted from the week’s deliberations may best 
be measured by the remarks of the incoming President 
upon his induction into office on the last day of the 
meeting, which gave forceful and militant expression to 
the purposes and practical measures which were the 
products of the week’s debate and deliberations on the 
part of the representatives of lawyers from all parts 
of the United States. 

The keynote of the address of President Vander- 
bilt on the opening day of the meeting was the united 
stand of the Bar in behalf of the improvement of the 
administration of justice as one of the vital steps in 
preserving the essentials of democracy and the freedom 
of individual citizens. President Vanderbilt brought to 
a climax his diligent efforts during the year to develop 
practical recommendations for procedural reform in 
the state courts, but he rightly placed the emphasis 
upon effective resistance to any of the forms of arbi 
trary action which arise whenever there is a breakdown 
in the speedy administration of justice according to 
law. 

Within the week, the outstanding achievements of 
the Association year, denoted by the preparation and 
submission of a series of reports embodying practical 
measures, received the hearty approval of the Associa- 
tion and were transmitted to the Bench and Bar of the 
country for comment and suggestions for improvement, 
but most of all for concerted efforts in order to bring 
about in the State courts measures of procedural re 
form similar to those which, after long struggle, are 
about to go into effect in the courts of the United States. 


Bill of Rights Committee 

With the Association’s support for these measures 
of procedural reform assured by the action of its policy 
determining body, the incoming President of the Asso- 


ciation appropriately placed the emphasis of his 
induction address upon the desirability of active 
cooperation by the American Bar Association with 


local and State Bar associations and others in behalf 
of the protection and defense of the rights vouchsafed 
to individual citizens by the Bill of Rights. As is best 
reflected by its text, the whole tenor of President 
Hogan’s declaration was to the effect that although 
individual lawyers serve the interest of clients, the 
efforts of the organized Bar and of lawyers collectively 
should be in terms of the welfare, security and hap- 
piness of the average citizen, irrespective of whether 
or not he ever retains a lawyer. 

The House of Delegates wisely took immediate 
action to authorize and create the Special Committee 
recommended by President Hogan in defense of indi- 
vidual rights, but the notable character of President 
Hogan’s vigorous declaration and practical recommen- 
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dations on the subject may best be learned from a 


reading of his address. 


Administrative Law 

Altogether the most vigorously debated topic 
before the House of Delegates and various of the ses- 
sions of Section and Committee forums was in the 
field of Administrative Law, as to which the Associa- 
tion’s distinguished Committee presented another out- 
standing and useful report. The actions voted by the 
House at this meeting were in accord with the previous 
actions, and are to be regarded as furthering substan 
tially the objectives of the earlier reports of the 
Committee on Administrative Law. 

At the Cleveland meeting, the House of Delegates 
took a strong stand in behalf of extension of a non- 
political civil service, based on merit and efficiency, to 
the work and personnel of the staffs of the administra 
tive agencies. The House approved the recommenda- 
tion of measures designed to remove or lessen various 
types of political pressure upon administrative agencies, 
although the House declined to sustain its Committee’s 
recommendation that officers of political committees of 
the States, as distinguished from those in the Federal 
sphere, should be prohibited from practicing law before 
the administrative tribunals and agencies of the Federal 
government. As was to be expected, the principal 
concern manifest in the House and in such of the 
Section meetings as considered it, was that the funda- 
mentals of a broad and adequate judicial review of 
judicial determinations and legislative actions by ad- 
ministrative agencies of the government should be fully 
preserved, to the end that the perils of arbitrary action 
by such agencies might be altogether prevented. 

In view of the fact that the mid-winter meeting 
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Leather bindings enhance the value and prolong the 
useful life of reference books, especially those most fre- 
quently used. 

Keep your leather bindings rich-looking instead of dry 
and musty by periodical treatments with Lexol. It is easy 
to use, and saves its slight cost many times over in provid- 
ing long term social security for fine leather bindings of all 
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of the House of Delegates is likely to take place before 
the reconvening of the Congress of the United States, 
the draft of a bill transmitted with the report of the 
Committee on Administrative Law was approved in 
principle and was remanded to the Committee for 
further study and revision in the light of several sug- 
gestions which were favorably regarded by the Com- 
mittee itself, as well as in the light of a number of 
suggestions which developed in discussions during the 
week at Cleveland. 

A significant feature of the debate of the manifold 
legal problems which are grouped around the general 
subject of Administrative Law was the action of the 
Association in approving the developing and function 
ing of an independent and self-governing organization 
of lawyers on the part of those who practice solely 
or principally before the administrative 
government. There was marked resistance to the idea 
that the lawyers who practice before these administra 
tive agencies should not be in any way subjected to 
discipline, domination or control on the part of the 
agencies before whom they practice. 


agencies of 


“In Defense of Democracy” 


Observation and analysis of the debates had and 
the actions voted by the members who took part in the 
sessions of the week suggest a common purpose and 
objective with which all of the actions taken may be 
regarded as consistent. Under the representative 
structure of the government of the Association, by 
virtue of which far more than a majority of American 
lawyers are represented in the House through repre- 
sentatives of their own choosing, an annual meeting of 
the Association has become virtually a great delibera- 
tive and legislative body in behalf of the public interest, 
with membership made up of those who by training, 
experience, and habits of mind are especially qualified 
to form reasoned opinions upon public problems which 
affect the law and the administration of justice. The 
reached in this legislative 
forum do not in any instance become effective except 
as their merits commend them to the favorable con- 
sideration of the official bodies vested with authority 
in the premises in the several states and in the United 
States, but the deliberations had in the House and in 
other agencies of the Association are none the less 
actuated by the public interest and reflect expert and 
patriotic recommendations for the consideration of the 
public. 

Viewed from these standards, the dominant pur- 
poses of the 1938 meeting of the American Bar Asso- 
ciation may fairly be said to have been to favor such 
improvements in the administration of justice and such 
vigilance in the maintenance and defense of the rights 
of individual citizens as will truly make the law an 
instrument of the welfare and security of people in 
general and will fortify and preserve the impartial 
determination of controversies by law-governed courts. 
In short, the whole program of recommended objec- 
tives of the Association, as embodied in the crystal 
lization of opinion that took place at the 1938 meeting, 
may justly be said to be “in defense of democracy” and 
in furtherance of the idea that the organized Bar 
should advance and defend the security and well-being 
of the average citizen. 

New National Bar Program 
Those who studied closely the trends and objec- 


tives developed and furthered by the discussions in 
the sessions of the Assembly and House and in many 


decisions representative 
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of the Section meetings and Committee forums, were 
of the opinion that, perhaps unconsciously and without 
intent to do that particular thing, a new and militant 
National Bar Program was taking form and gaining 
strength, around which the State and local bar associa- 
tions and their members may join with American Bar 
Association members in concerted and concentrated 
efforts to achieve a few major objectives. 

The new consensus of opinion may take form 
definitively as a National Bar program, or it may be 
drafted and recommended as rallying points for the 
organized At the present juncture, the 
items from which any such new [ 


profession 
formulation of pro- 
gram would be made appear to include the following : 

Cooperation with local and State Bar Associations 
and others in defense of rights vouchsafed to individ- 
uals by the Bill of Rights. 

Improvement of the administration of justice in 
the State Courts along the lines recommended by this 
meeting. 

Broadened support for legal aid work to promote 
ho cannot employ lawyers. 

Protection to the public and the profession through 
enforcing ethical as well as educational standards for 
legal training and Bar admission. 

Independence of the judiciary in the States, 
through adequate terms and salaries, security of tenure, 
and_ better f selection free from political 
interference. 

Cooperation with the Department of Justice in 
behalf of its practical measures for law enforcement. 

Insistence upon preserving the actualities of 
thorough-going judicial review in instances in which 
administrative judicially and pursuant to 


justice for those 


methods ot 


bodies act 


delegations of legislative powers, in the determination 
of private rights 
There are other matters upon which the many- 


sided activities of Sections and Committees of the Asso- 
ciation place emphasis, but the indications in Cleveland 
were that the foregoing give at least an approximate 
indication of the foreground of the Association’s 
efforts. 


Lawyers Return to Learn 
significant and unpredicted 
veland sessions was the demonstration 


Perhaps the most 


aspect of the Cle 


that the lawyers have an ascendant interest in such 
information and instruction as will help them in their 
work day-by-day in their profession. Adult lawyers 


in America have shown that they are willing and eager 
“to go back to school,” if competent advice and instruc- 
tion can be given, under Association auspices, in matters 
which will help them do better work for their clients. 
Manifest in Cleveland was a marked shifting of 
interest and emphasis to which future program-build- 
ers will do well to give heed. The average lawyer 
will come to annual meetings in order to receive help- 
ful instruction from competent teachers and advisers 
as to matters which better equip him for the practice 
of law, not hitherto available to him in the ordinary 
program of sessions of Sections and the Assembly. The 
Institute as to the new Federal Rules of Procedure 
most successful projects of the 1938 
he marked expansion of such practical 
assistance to the average lawyer is clearly indicated, 
for 1939 and thereafter. Notable also was the series 
of lectures by Professor W. Barton Leach on Wills, 
Powers of Appointment and Perpetuities, with special 
emphasis on legal draftsmanship. Lawyers are attracted 
by clinics on the practical problems and daily work of 
the profession in unfamiliar fields, and future meetings 


was one of the 
meeting, and 
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seem likely to have more of them. The key to more 
nearly inclusive membership by lawyers in a voluntary 
organization such as the American Bar Association is 
indicated to be a steady but substantial increase in the 
practical assistance given to the average lawyer in his 
work as a lawyer. 


Legal Education and Bar Admissions 

The profession’s primary task for the protection 
of the public, as well as its own members, was sub- 
stantially advanced through the leadership of the 
Association at this annual meeting. Upon the joint 
recommendation of the Section of Legal Education and 
the National Conference of Bar Examiners, a new and 
comprehensive code of procedure and requirements as 
to the moral and educational qualifications of an appli- 
cant for admission to the Bar were approved by the 
House of Delegates. The objective was to tighten the 
assurances that applicants conform to high ethical and 
moral standards, as well as possess cultural and pro- 
fessional training. 

After debate, the House of Delegates definitely 
accepted the Council of the Section of Legal Educa- 
tion as its delegated agent to find the facts as to the 
qualifications of law schools for American Bar Asso- 
ciation approval. All approvals by the Council are 
reported to the House and remain subject to its con 
firmation or rejection. Disapprovals or refusals to 
approve are not to be so reported, but any school 
affected may ask the House to review adverse action 
The resolution was opposed on the ground that it 
delegated to the Council of the Section a power to act. 
in the name and behalf of the Association, which could 
be vested in the Section only subject to the affirmative 
action of the House. A majority of the House accepted 
the following addition to the Association’s standards 
as to the eligibility of a law school for association 
approval : 

“It shall be a school which in the judgment of the 
Council of Legal Education and Admissions to the Bar 
possesses reasonably adequate facilities and maintains a 
sound educational policy; provided, however, that any de- 
cision of the Council in these respects shall be subject to 
review by the House of Delegates on the petition of any 
school adversely affected.” 


Economics of the Profession 


An outstanding event of the sessions was the 
presentation of the report of the Committee on the 
Economics of the Legal Profession, headed by Dean 
Lloyd K. Garrison of Wisconsin. Transmitted with 
the report was the invaluable manual designed pri- 
marily for the use of State, local and junior bar asso- 
ciations which are willing to assist in developing the 
much-needed factual data as to the actual financial 
conditions of law practice in the various parts of the 
country. The Committee’s recommendations for ad- 
vancing its quest for essential information were 
approved ; the 230-page manual will be recognized as 
one of the most important documents ever developed 
as to American lawyers. 


Changes in Structure Rejected 


Both the House and the Assembly debated, and 
then rejected by decisive majority, proposals that had 
been filed to amend the Constitution adopted in 1936 
so as to change the metliod of nominating and electing 
officers and members of the Board of Governors. The 
purpose or effect of these amendments would have 
been to destroy the equality of the States in the nomi- 
nating process, thus giving a greater weight and 
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efficacy to numerical preponderance in the larger cities 
and States. 

These proposals by members from Texas and 
Ohio were opposed as unfair to the smaller States and 
as destructive of the balanced functioning of the plan 
adopted in Boston. The amendments had few votes 
in either the Assembly or the House. The method of 
nominating members of the administrative committee 
known as the Board of Governors from among the 
members of the House, will be given further study 
before the 1938 annual meeting by a committee to be ap- 
pointed for that purpose. 


Resolutions in the Assembly 

The availability of the “open forum” under which 
any member may offer a resolution on any subject 
within the Association’s purposes, be heard on it by 
the Resolutions Committee, and have a vote on it in 
the Assembly after open debate, did not produce a 
large “crop” of resolutions this year. Several offer- 
ings led to short but spirited debate. In every instance, 
the recommendation of the Resolutions Committee, 
headed by Judge L. B. Day of the Supreme Court 
of Nebraska, was adopted by the Assembly. 

The votes taken refused to create a special com 
mittee to study the public defender plan, which has 
been under consideration by the Committee on Legal 
Aid Work, so much stressed in its broad social impli- 
cations by President Hogan; refused to authorize steps 
to reopen controversy as to the eligibility of Mr. Jus- 
tice Black and his title to the office of Associate Jus- 
tice of the Supreme Court; refused to adopt, as relating 
to the Government of a foreign country and outside 
the Association’s chartered purposes, a resolution ex- 
pressing sympathy with efforts in behalf of “perse 
cuted and proscribed” in Germany; and referred for 
the investigation and action of the Board of Governors 
several otherwise attractive proposals whose financial 
and other feasibility needed first to be ascertained 


Section of Commercial Law 

The principal change made in the structure of the 
Association was the creation of a Section of Commer- 
cial Law. It was felt that the Association should 
offer a forum for the lawyers engaged predominantly 
in that branch of law, where they could discuss and 
deal with their problems under the impartial auspices 
of the National organization of the Bar and from the 
point of view of relationship to the profession as a 
whole. Especially in view of recent legislation in the 
field of commercial law, it was felt that its practitioners 
should not remain outside the scope of Association 
activity. For these purposes, it is expected that com- 
mercial lawyers will extensively become members of 
the American Bar Association so as to join and take 
part in this Section. 


Admission of Members 

The Assembly and House voted unanimously to 
separate, in each State, the functions of membership 
solicitation and the function of investigating and 
passing upon (nominating) applications for member- 
ship. It was felt that a committee charged with the 
duties of active canvassing for new members ought 
not to pass upon the qualifications of proposed new 
members. 

Accordingly there was created in each State a 
Committee on Admissions, composed of five members, 
appointed by the State Delegate, for a five-year term 
with one term expiring each year. There will also be 








in each State a Membership Committee, appointed by 
the President, for membership solicitation, under a 
general chairman. 

Puerto Rico was admitted to the same status as 
the Territory of Hawaii, in respect to representation 
by a State Delegate. 

The terms of State Delegates elected in 1938 and 
thereafter were made to begin with the adjournment 
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of the annual meeting following their election 


Officers and Governors 


Unopposed nominees for the Board of Governors 
were elected. George Buist, of Charleston, South 
Carolina, comes to the Board from the Fourth Cir- 
cuit; Henry Ballard, of Columbus, Ohio, from the 
Sixth Circuit; Carl Rix, of Milwaukee, Wisconsin, 
from the Seventh Circuit; and Thomas J. Guthrie, of 
Des Moines, Iowa, from the Eighth Circuit. 

Frank J. Hogan, of Washington, D. C., was 
unanimously elected President of the Association. 
John H. Voorhees, of Sioux Falls, South Dakota, and 
Harry S. Knight, of Sunbury, Pennsylvania, were re- 
elected Treasurer and Secretary respectively. Thomas 
B. Gay, of Richmond, Virginia, was chosen by the 
House of Delegates as its Chairman for this Associa- 
tion year. The Board of Governors continued Joseph 
D. Stecher of Toledo, Ohio, as Assistant Secretary. 

The Assembly elected as its delegates for this 
Association year, William, W. Evans, of Paterson, 
N. J., Donald Hatmaker, of Chicago, Illinois, Bert M. 
Kent, of Cleveland, Ohio, George M. Morris, of 
Washington, D. C., and William L. Ransom, of New 
York, N. Y. 


Detailed Proceedings 

Detailed accounts of the proceedings in the As- 
sembly and the House, as well as the major actions of 
the Sections, will be published in the September issue 
of the JouRNAL, together with other addresses which 
merit the consideration of members of the Association. 


New Service to Members 

As part of its program for increased service the 
American Bar Association has made arrangements to 
furnish to its members copies of Opinions of the Su- 
preme Court, at a cost of $1.00 for each opinion. Copies 
of opinions will be sent by air mail within twenty-four 
hours after the opinion is handed down, which means 
that they should be received anywhere in the United 
States on the second day. Requests for opinions may 
be made prior to the time the decision is announced. 
All requests should be addressed to the American Bar 
Association, 1152 National Press Building, Washing- 
ton, D. C., and should be accompanied by a check pay- 
able to the order of the Association for $1.00 for each 
opinion requested. If it is desired that the opinion 
be sent special delivery, 10c should be added to the 
remittance. 





BINDER FOR JOURNAI 

The JourNAL is prepared to furnish a neat and 
serviceable binder for current numbers to members for 
$1.50. The price is merely manufacturer’s cost plus 
expense of packing, mailing, insurance, etc. The binder 
has back of art buckram, with the name “American Bar 
Association Journal” stamped on it in gilt letters. Please 
send check with order to Journat Office, 1140 N. Dear- 
born St., Chicago, III. 
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All of Us Have Come to See That Progress in the Solution of Our Legal Problems Cannot Be 


Accomplished by the Few but Must Be the Result of the Cooperative Activities of the Many— 
The World-Wide Background of Bar Problems—Some of the Outstanding Accomplishments 
of the American Bar Association—Responsibility of the Bar for Improving the Administration 


of Justice—Work of the Section of Judicial Administration—Problems of Judicial Selection 


and Jury Selection—Problems of Our Administrative Tribunals and Certain Tendencies Which 


Should Be Guarded against—The Growing Philosophy of Intolerance and Its Challenge 


The 





Bar Will Meet Its Threat to Intellectual, Religious and Political Freedom by Uniting to Per- 
fect the Processes of Judicial Administration, in Both Courts and the Newer Administrative’ 


Tribunals, and by Insisting on the Maintenance of Their Independence and Integrity* 


By Hon. ArtHur T. VANDERBILT 
President of the American Bar Association 


The World-Wide Background of Bar Problems 


E face today a restless world in which ceaseless 
Vf change seems everywhere the chief certainty— 
a world, moreover, in which on at least four 
continents the forces of ignorance, tyranny, and oppres- 
sion stand arrayed against the powers of reason, of law 
and of human liberty, in preparation for we know not 
what, perhaps for the ultimate titanic struggle to de- 
cide the type of civilization, if any, that will survive. 
Against this somber background, the reality of which 
no thinking man will gainsay, may I invite your con- 
sideration of some of the achievements of the Amer- 
ican Bar Association, and particularly may I direct 
your thought to its obligations to the public, its aspira- 
tions, and the means of achieving them. Surely, 
there is no subject more pertinent, more deserving of 
the attention of judges and lawyers, especially at a 
time when the ignorance, tyranny, and 
oppression are raising their ugly heads in our midst 
with the avowed purpose of destroying the body 
politic. 
The Golden Age of the American Bar, 1775-1825 
The achievements of the American Bar can be ap- 
praised only in the light of our colonial and national 
history. The record, though fascinating, must of 
necessity be sketched but briefly, though it is of strik- 
ing significance for the present day. The early preju- 
dice against lawyers in the pioneer communities ruled 
by clerical or military governors had subsided by the 
middle of the eighteenth century. Of the fifty-two 
signers of the Declaration of Independence, twenty-five 
were lawyers; of the fifty-five members of the Con- 
stitutional Convention, thirty-one were members of the 
bar. Lawyers, moreover, dominated the ratifying con- 
ventions in the several states that gave us our Federal 
Bill of Rights. Judges like Marshall and Story on 
the Supreme Court, Kent in New York, Parsons in 
Massachusetts, Jeremiah Smith in New Hampshire, 
with the aid of a distinguished bar, were adapting 
the common law, the equity, and the law merchant of 


forces of 





*Presidential Address delivered at the Annual Meeting of 
the American Bar Association at Cleveland, Ohio, on July 25, 
1938. 
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England to the needs of a young and struggling coun- 
try. Equally important was the work of men like 
William Paterson, whose labor of eight years in revis- 
ing the statute law of New Jersey was rewarded by a 
generous legislature by the payment of $2,500. The 
loyalist members of the bar having been eliminated by 
the fortunes of war, the American Bench and Bar 
were united professionally as never before nor since. 
Measured in terms of public service, it was indeed 
the Golden Age of the American Bar. 

The Popular Reaction Against the Bar, 1825-1875 


But by the second quarter of the nineteenth cen- 
tury what a change had occurred! An overshadowing 
business depression made the legal representatives of 
insistent creditors the most unpopular class in the 
country. An unhappy and inexperienced nation, 
caught in the toils of the world-wide convulsions gen- 
erated by the Napoleonic wars, spurned the legal pro- 
fession. Indeed, the very idea of a learned profession 
was scorned. Were not all men equal—not only 
created equal, but equal in fact? Lawyers were mere 
men: why, then, any pretensions as to qualifications 
for the bar? Not only were standards of legal educa- 
tion and admission to the bar all but eliminated (Indi- 
ana went so far as to guarantee in its fundamental 
law the right of a citizen of fair reputation to be admit- 
ted on his own application), but, in addition thereto, 
in all but a handful of states the legislature confided 
or the court of last resort delegated the power to admit 
lawyers either to local courts or local bar associations. 
A man who could not gain admission to the bar in 
one county had merely to move on to another. Special 
acts to admit individuals or even to reinstate lawyers 
who had been disbarred were not uncommon! 

“To the Victor Belongs the Spoils” 

Judges, like lawyers, were mere men in the political 
belief of the day and as such equals. Why should they 
hold office during good behavior to the exclusion of 
their equals? By such reasoning, the institution of an 
independent appointive judiciary, designed to protect 
citizens in their rights and liberties against aggression 
from all sources was overthrown in favor of the popu- 
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lar doctrine of rotation in office, a euphemism for the 
slogan of the Albany Regency, “To the victor belongs 
the spoils.” Short terms and frequent elections were 
decreed ostensibly for the sake of equality but actually 
in the interest of politics. The new order was not 
content with tossing the judiciary into the political 
arena; it went further in proclaiming that a judge, 
even of a court of last resort, need not be a lawyer. 
In Rhode Island, the chief justice was a farmer, and 
he had a blacksmith for an associate. New Jersey 
boasted a saddler on its Supreme Court. New Hamp- 
shire was less equestrian in its judicial taste, but it 
awarded two of the three places on its Supreme Court 
to a physician and a divine. The court of last resort 
in New York and New Jersey was the state senate. 
Lest the full import of this system escape a modern 
generation, let me quote the solemn statement of Chief 
Justice Hornblower as to the later body: 


“In more than half of the cases which have been 
decided in that court for forty years past, I say with 
boldness and confidently, the causes have not been tried, 
but the parties or the tribunals from which the appeal 
has come.”! 


No wonder that a division of a once homogeneous pro- 
fession into judges and practitioners ensued. What 
judge, having an eye on the forthcoming election, 
could afford to associate with the unpopular class of 
lawyers? On the other hand, what self-respecting 
lawyer could associate with a politically minded judge? 
By the middle of the nineteenth century the bar had 
ceased to be a united self-governing profession. 
The American Bar Association Founded, 1878 
These depressing professional conditions persisted 
in most jurisdictions long after the economic and po- 
litical causes that produced them had vanished. This 
was due to a variety of forces, among which may 
be noted the westward expansion of population and 
the accompanying frontier conditions, the struggle over 
slavery culminating in the Civil War, the resulting 
impoverishment of the nation and the ensuing panics 
and depressions. In the work of restoring the law 
to the status of a learned and respected profession, 
the American Bar Association has been the chief 
ameliorating agency. Founded just sixty years ago 
this month, through the vision of Simeon E. Baldwin 
of Connecticut, it was at first social in function and 
highly selective in membership. The preponderance of 
Southerners in its councils at Saratoga Springs attests 
its part in healing the wounds of the Civil War. 


Canons of Ethics 


The Association soon began to direct its attention 
to matters of professional concern. Time will not suf- 
fice to enumerate all of its activities. Its Canons of 
Professional and Judicial Ethics took the duties of 
judge and lawyer out of the realm of nebulous moral 
precepts and set them down in a code so definite and 
so exact that he who runs may read. No profession 
or business has established standards of conduct higher 
than those prescribed in our Canons. The judge or 
lawyer who conforms to them need have no fear that 
he is not fulfilling his full professional duty. Their 
reason and wisdom have won them voluntary accep- 
tance in every jurisdiction so that today, without any 
compulsory power on the part of the American Bar 





1. Quoted in Erdman: The New Jersey Constitution of 177 
(Princeton 1929) at page 125. 


Association, they have the force of law throughout 
the nation. 
Standards of Legal Education 


At the first meeting of the American Bar Associa 
tion in 1878, attention was directed to legal education 
and the problems of admission to the bar, but in this 
field progress was slower. Largely through the lead- 
ership of Elihu Root, standards in this field were finally 
established and they, too, have gradually won their 
way to voluntary acceptance in three-quarters of the 
states. Such marked improvement in the service of 
the bar to the public has been obtained through their 
acceptance, that there is today an insistent demand in 
many parts of the country for even higher require- 
ments. 


Representative and Responsible Bar Leadership 
Without, However, Powers of Compulsion 


Professional ethics, legal education, and admissions 
to the bar were essential concerns of the Association, 
if the law was to survive as a learned and respected 
profession dedicated to the public service. The diffi- 
culties of obtaining cooperation in these matters from 
the state and local bar associations led to the organ 
ization, again under the leadership of Elihu Root, of 
the Conference of Bar Association Delegates, the first 
representative body associated with the American Bar 
Association. The work of this Conference, together 
with the National Bar Program adopted in 1933, paved 
the way for the creation in 1936 of the House of 
“representative,” to quote the language of 
our new Constitution, “of the profession of the law 
in the United States.”” This body is not only repre- 
sentative of the profession, but through a system of 
state delegates and of delegates chosen by state bar 
associations and qualifying local bar associations, 
clothed with the power of speaking for the Association 
(subject only to a referendum of its members), it is 
also responsible to the bar of the United States. The 
significance of the House of Delegates to the profes- 
sion and to the country at large in promoting profes- 
sional esprit de corps and genuine ideals of public 
service cannot be overestimated. An appreciation of 
the importance of its responsibilities has manifestly 
dominated its meetings. And yet we must constantly 
hear in mind—and remind our critics as well—that 
the American Bar Association has no compulsive power 
either over individual lawyers or any other bar asso- 
ciation. It has no legislative, executive, or judicial 
power. It has no patronage to dispense, no grants-in 
aid to distribute. Its powers are solely those of de- 
liberation. j [ 


Delegates, 


It succeeds so far, and only so far, as it 
appeals to reason and conscience, and thereby wins 
the assent and approbation both of the profession and 
of the public. 
Improving American Jurisprudence 

The Association has long been a pervasive force in 
the development of American jurisprudence. It has 
sponsored the work of the National Conference of 
Commissioners on Uniform State Laws in its effort 
to bring order out of chaos, particularly in the field 
of commercial law. It has fostered the enterprise of 
the American Law Institute in restating our substan- 
tive law. Both undertakings have enlisted the cooper- 
ation of the bench and bar of the country to an extent 
of which we may well be proud. In the same spirit 
40 committees of the Association and twelve sec- 
tions with 124 committees have carried on their work 
in upbuilding American jurisprudence, each in its par- 
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ticular sphere making contributions of great value, the 
extent of which is probably not realized even by many 
of our members, so varied are the activities of the 
Association. 


Defending the Independence of the Judiciary 


In times of crisis the American Bar Association has 
never failed to rally to the defense of the doctrine 
of the independence of the judiciary. From 1911 to 
1919, it attacked and annihilated the twin heresies of 
the recall of judges and the recall of judicial decisions. 
More recently it successfully led the lawyers of the 
country in opposition to a more direct attack on the 
integrity of the courts as a coordinate branch of the 
federal government. If there is any one point on 
which the members of the American Bar can be found 
thinking in unison, it is with respect to the necessity 
in a democracy of an independent and untrammeled 
judiciary. This belief is no peculiarity of the Amer- 
ican lawyer. For those who cannot or who pretend 
that they cannot understand it, let it be said that 
it is a fundamtntal tradition wherever the common 
law or constitutional rights exist. As a distinguished 
English official, speaking of his own country, puts it: 

“It is a commonplace with us, and a well justified com- 
monplace, that our liberties depend on the complete 
severance between the executive and the judicial functions 
and on the independence of the judges, from the highest 
to the lowest, from any pressure or influence from the 
executive arm.” 


A Proud Record 


These, then, in brief are some of the outstanding 
accomplishments of the American Bar Association in 
lifting the profession from the depths of the second 
quarter of the nineteenth century. Considering that 
we can move forward only as we are able to convince 
not only lawyers but laymen, the record is indeed a 
proud one. 


Responsibility of the Bar for Improving the Admin- 
istration of Justice 


3ut we must not content ourselves in these troubled 
days with looking backward. We must carry on the 
work heretofore begun to its logical conclusion. We 
must face the obligations which confront us presently. 
We must recognize the fact that all of the unreason- 
ing destructive forces that wrought such havoc to the 
courts and to the profession a century ago are again 
at large, some of them in aggravated form. If democ- 
racy is to survive, and with it law and liberty, it will 
be because our people have faith in the integrity of our 
courts, from the highest to the lowest. It is not 
enough for us to tell the people through our Commit- 
tee on American Citizenship, invaluable though its 
work has been, that the courts under our constitu- 
tional system are the bulwarks of individual freedom. 
The people must have such confidence in the efficiency, 
the integrity, and the wisdom of all of our courts 
as a matter of everyday experience that in times of 
stress they will instinctively feel safe in resorting 
thereto for the vindication of their rights. Time and 
again have the people demonstrated their faith in the 
courts, but it must be confessed that in many juris- 
dictions that faith has been sorely tried, not by the 
ultimate decisions of the courts on substantive law 
but by inexcusable delays in perfecting the pleadings, 
in bringing on cases for trial, as well as in deciding 
cases after final hearing or on appeal, by outmoded 





*Sir Claud Schuster, Problems of Legal Administration, 
Politica. 
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technicalities of procedure and occasionally by judicial 
inefficiency or, even worse, by judicial bad manners. 


Work of the Section of Judicial Administration 


This year the Association, through its Section of 
Judicial Administration, has made a systematic attack 
on the problems of judicial administration and of pro- 
cedural law. Manifestly the difficulties in this field 
are vastly greater than in the realm of substantive law. 
Changes in the realm of procedure affect the daily 
lives of judges and lawyers; they run counter to life- 
long habits of thought and action. Nevertheless, re- 
gardless of difficulties, the problems of judicial organ- 
ization and administration must be mastered, if our 
courts are to maintain their prestige, if they are to 
continue to command the confidence of the country. 
It is to the practical solution of these vital problems 
of procedure that the reports of the seven commit- 
tees of the Section have been directed. These reports 
are the product of the combined effort of the ablest 
experts in this country on the subjects of Judicial 
Organization, Pre-Trial Practice, Trial Practice, Jury 
Selection, Evidence, Appellate Practice and Control of 
Administrative Tribunals. They present not ideal but 
workable standards that no state seeking to do its duty 
to litigants and to the public can afford to neglect. 
The general acceptance of the recommendations of 
these reports will not only advance public respect for 
the judiciary and thus make a fundamental contribu- 
tion to the preservation of democracy, but it will re- 
move the greatest excuse for increasing the number 
and powers of administrative tribunals. 


Fundamental Rights of Litigants 


But no set of recommendations, however wise, will 
avail unless both judges and lawyers constantly re- 
member that the courts exist not for judges and law- 
yers but for the benefit of litigants and of the public. 
They must constantly bear in mind what have been 
termed the fundamental rights of litigants. Every liti- 
gant is entitled (1) to a prompt and efficient trial 
of his case, meaning a trial within two months in con- 
tract cases, six months in others; (2) at a reasonable 
cost; (3) represented by competent attorneys; (4) 
before impartial and trained judges and honest and 
intelligent juries; (5) with the privilege of a review 
of the trial court’s determination by an appellate 
tribunal composed of similar judges who will render 
a final decision within three or four months of the 
time that the appeal is taken. These are not unrea- 
sonable criteria of a fair trial, but in how many states 
do they exist in practice? 


Problems of Judicial Selection and Jury Selection 


Particularly does the report of the Committee on 
Judicial Selection and Tenure give us much cause for 
sober reflection. There never was a time when it was 
more important to have independent and courageous 
as well as impartial and competent judges. We stand 
practically alone among the civilized nations of the 
world in continuing in most of our state courts the 
elective system of selecting judges. This legacy of the 
second quarter of the nineteenth century has not 
worked well in most jurisdictions. Neither has the 
appointive system in some instances. There can be 
no substitute in this field for an upright, courageous 
bar and a vigilant public. Equally vital in some states 
is the problem of jury selection. What will it avail 
a litigant to have able counsel and an upright and 
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competent judge, if his case must be tried to a jury 
selected by politicians for political purposes? 


Improvement in the Administration of Justice in 
the Federal Courts 


The year has been one of great progress in matters 
of judicial administration. The movement for simpli- 
fied rules of procedure in the Federal District Courts, 
carried on for thirty years by a committee of this 
Association headed by Thomas W. Shelton of Virginia, 
has, due to the leadership of the Attorney General, 
the cooperation of the Congress, of the Supreme Court, 
and its Advisory Committee, as well as of thousands 
of lawyers who aided with their criticisms, at last been 
crowned witii success. The new rules become effective 
September 16, 1938. The Attorney General again 
assumed the leadership in this field by advocating at 
the Annual Conference of the Fourth Judicial Circuit 
last month the adoption of similar rules as to criminal 
actions in the Federal Courts. Congress has authorized 
the President to appoint twenty-two new judges to 
help bring the work of the courts up to date. Two 
matters of outstanding importance as to the federal 
courts, however, still require action. The first is the 
enactment of the Ashurst Bill, authorizing the Supreme 
Court to appoint a director of the administrative office 
of the United States Courts to supervise and direct 
their business affairs, which have heretofore been con- 
trolled by the Department of Justice. The enactment 
of the bill is essential to the independence of the 
judiciary. The propriety of it cannot be questioned 
when it is recalled that the United States, represented 
by the Department of Justice, is the chief litigant in 
the Federal Courts. In view of the fact that it means 
the relinquishment of far-reaching power and consider- 
able patronage in his department, the Attorney General 
deserves great credit for sponsoring this legislation. 
Even in the heat of the Supreme Court controversy, 
it was approved in principle by a substantial majority 
of the members of this Association, as well as of the 
non-member lawyers voting in the referenda of last 
year. No valid objection has or can be urged against 
the principle of the bill. The experience of Connec- 
ticut with an Executive Secretary of its Supreme 
Court shows the wisdom of such legislation. It or 
some similar bill must be passed, if the federal judicial 
system is to function efficiently. The second necessity 
is an adequate definition of currency with respect to 
litigation in the Federal Courts and a system of judicial 
statistics whereby everyone may be advised, quarterly 
at least, as to the condition of the court calendars. 
The experience of Pennsylvania is a complete demon- 
stration of the value and necessity of judicial statistics. 
Last year the Pennsylvania legislature committed to its 
Supreme Court complete control over judicial admin- 
istration and procedure. Some cases in that state 
had been tried and left undecided for as long as 
seven years. Within four months, due to two reports 
of Chief Justice Kephart and some wholesome pub- 
licity, every county except one had disposed of all 
cases undecided for six months or longer, and a rule 
had been drafted calling on the clerk to report cases 
tried but undecided one month, and on the judge to 
report with his reasons cases three months in arrears. 


Administrative Tribunals 
Of equal importance with these matters concerning 
our traditional courts are the problems of our admin- 
istrative tribunals. They constitute the outstanding 
legal development of the twentieth century, a develop- 
ment that has proceeded apace whichever political 


party was in power. There are those who still dream 
of their abolition. Such dreams are vain. There are 
those, on the other hand, who liken these tribunals to 
the Court of Chancery, the Admiralty, the Council, and 
the Star Chamber of the sixteenth and seventeenth 
centuries which evolved from administrative organs 
into judicial bodies. The same thing, they say, will 
ultimately happen to our administrative tribunals, so 
why be concerned? What these people fail to remem- 
ber is that the Bar of the sixteenth and seventeenth cen- 
turies under the leadership of Lord Coke did make 
these matters its concern, much to the annoyance of 
the House of Stuart; if it had not done so, what these 
people lightly and indifferently term evolution would 
never have occurred. The administrative tribunals are 
here and here to stay, because they serve, or can be 
made to serve, useful purposes. So is the automobile 
here to stay. But the law requires that the automobile 
be operated by a competent and experienced driver. 
It is equipped with brakes as well as with a motor. 
Dangers of Commingled Powers 

The difficulties with administrative tribunals spring 
in part from their organization, commingling in one 
body executive, legislative, and judicial powers with 
respect to a specific subject matter. Everyone realizes 
that to commit all executive, legislative, and judicial 
powers to one man or one body of men would spell 
despotism, but too few have sensed the drift in that 
direction from an increasing number of administrative 
bodies working together or under a common leadership. 
It is not without significance that hundreds of millions 
of dollars were paid in processing taxes under the 
Agricultural Adjustment Act without a test of the 
constitutionality of the imposition for lack of a test 
case until the issue was ultimately raised by the re- 
ceivers of insolvent taxpayers. 


Results of Failure to Treat Administrative Adjudi- 
cation as Judicial 


Likewise unsound in principle and vicious in prac- 
tice is the general failure to perceive the obvious truth 
that when an administrative tribunal adjudicates pri- 
vate rights it is acting judicially. Many of the con- 
troversies these commissions decide transcend in im- 
portance the work of our traditional courts. Yet how 
lacking are many of these administrative tribunals in 
the characteristics and working conditions which the 
experience of centuries has shown to be indispensable 
for judges. I have discussed them at length elsewhere, 
but let me briefly enumerate them here :—independence 
from outside control, freedom from political influence, 
security in tenure of office, educational and profes- 
sional qualifications for judicial activity, a life lived in 
a professional atmosphere, a tradition for public trials 
with decisions based on opinions assigning the reasons 
therefor so that all may judge of their validity, and, 
finally, in the case of judges sitting without a jury a 
review on both law and facts by an appellate tribunal 
which has the aid of counsel in determining whether 
or not error has been committed. Can it be doubted 
that many of the difficulties that attend our process of 
administrative adjudication are the result of our fail- 
ure to supply these personal characteristics and these 
working conditions, which must exist if the judicial 
power is to be justly exercised? Would not a frank 
recognition of the obvious fact that administrative ad- 
judication is judicial in nature have led to the elimina- 
tion of prejudiced examiners of ex parte hearings, of 
biased reports on improper or insufficient evidence or 
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no evidence at all, of intermediaries between the testi- 
mony of the litigants and the ultimate deciding adjudi- 
cating power, of the process of “dipping into the rec- 
ord,” and of executive or political influence on the 
administrative mind? Would not an admission of de- 
ciding a controversy by “dipping into the record” be 
recognized as a sound ground for the impeachment of 
any judicial officer? These are the problems to the 
solution of which the reports in successive years of our 
Committee on Administrative Law have been the out- 
standing contribution in this country. In this connec- 
tion, moreover, the report and recommendations of the 
Section of Municipal Law in behalf of the merit 
system in public office are most pertinent. 


Legislative Abdication and the Evils Thereof 


I fear, however, that.so much of the attention that 
has been devoted to administrative law has been in 
criticism of its product, namely, adjudication, that we 
have lost sight of its origin, namely, legislation. Each 
administrative tribunal springs from a statute. For 
effective operation there doubtless are sound reasons 
for combining executive and nisi prius judicial powers. 
The case is far less clear for the granting away of 
plenary legislative powers. Why should not admin- 
istrative commissions be obliged to submit their pro- 
posed legislation to the legislature or at least a com- 
mittee thereof? How else may we avoid the danger, 
so clearly pointed out by Harold J. Laski in his pam- 
phlet entitled “The Limitations of the Expert”: 

“We must ceaselessly remember that no body of ex- 
perts is wise enough or good enough to be charged with the 
destiny of mankind. Just because they are experts the 
whole of life is for them in constant danger of being 
sacrificed to a part; and they are saved from disaster 
only by the need of deference to the plain man’s com- 
mon sense.” 

Would not the application of this suggestion serve 
the double purpose of a brake on the experts on the 
commissions and a means of informing the legislature, 
which is supposed to represent the plain man’s com- 
mon sense, as to just how well or how poorly the 
administrative machine is working? Our oldest tribunal 
is the Interstate Commerce Commission. It has been 
regulating our railroads for over fifty years. Yet, one- 
third of our railroads are in receivership and a third 
more are trembling on the brink. Would it not have 
been better all around if Congress had kept in closer 
touch with these problems over the years instead of 
delegating plenary powers to the Commission? If 
this practice had been followed, it is unthinkable that 
any industry would have been subjected to the general 
supervision and control of several administrative agen- 
cies with conflicting powers. 

Remedy for Legislative Abdication 

This question is part and parcel of a larger problem 
of paramount public importance. In a period of tran- 
sition, of shifting standards, how are we to prevent an 
abdication of the legislature, as a coordinate branch 
of government, to the executive arm? The tendency 
in this direction has been progressing, particularly in 
the national government, at an alarming pace. If un- 
abated, it is not impossible to imagine the time when 
the chief executive will be primarily engaged in formu- 
lating legislative policy and the legislature in attending 
to matters of patronage. The problems of legislation 
are complex and technical. Lawyers rarely study them 
as a whole. The twentieth century has thus far pro- 
duced no Jeremy Bentham. ‘Some progress has been 
made, however, over the years. Some states have their 


legislative reference bureaus. Still other states have 
their legislative drafting counsel. Some states periodi- 
cally go through the throes of statutory revision. New 
York is the only one of our states having a competent, 
adequately financed Law Revision Commission work- 
ing continuously on the modernization of its legisla- 
tion. Some states, like Kansas, have an informal legis- 
lative council which meets between sessions to formu- 
late policies for submission to the legislature. What 
seems to be most needed, however, is a permanent 
legislative committee, adequately compensated for its 
important work, to formulate legislative policies and 
particularly to review proposed administrative legis- 
lation tentatively, submitting it later to the legislature 
for permanent enactment. This process is not novel. 
It has been used to a degree in England. It has been 
the means of effecting a reorganization of the execu- 
tive departments in Wisconsin. It has the advantage 
of subordinating the expert to the sound common 
sense of the plain man and also of giving interested 
parties the opportunity to be heard, now too often 
denied them. It has the great virtue of furnishing 
the machinery for restoring the legislature to its orig- 
inal status as a coordinate branch of government. 


The Opportunity of the Bar to Promote Democracy 


Here are grave issues of fundamental importance 
and of far-reaching significance both to the profession 
and to the public. The public naturally looks to us to 
cope with them. Will the expectation of the public 
be justified? The cynic will be scornful. He can point, 
we know, to the type of attorney who regards his 
license to practice law as a vested property right with- 
out corresponding social obligations and who. there- 
fore, declines to join a bar association or to further 
its aspirations in the public interest. Fortunately for 
the country and fortunately for the bar, he belongs 
to a vanishing tribe. He does not represent the Bar 
of America. As I have traveled around this country 
during the past year, over 70,000 miles all told, I have 
been profoundly impressed with the tremendous amount 
of time and thought that lawyers in many states, as 
officers of bar associations, as committee chairmen 
and members, as editors of far journals, as officers 
of legal aid societies and as members of judicial coun- 
cils, are giving to the problems of the profession. 
Most gratifying of all has been the response everywhere 
of the younger members of the profession to any re- 
sponsibilities assigned to them. They have sensed 
that in the work of the bar associations they may 
use their leisure time to the best possible advantage 
in fulfilling their duties to society of which they are 
keenly conscious. Their influence on the older gener- 
ation has been most stimulating. All of us have 
come to see that progress in the solution of our prob- 
lems cannot, in these days, be accomplished by the 
few, but rather that it must be the result of the 
cooperative activities of many. This has been the les- 
son that we have learned from the Conference of Bar 
Delegates, the American Law Institute, the Uniform 
Law Commissioners, the work on the new Federal 
Rules and, most recently, from the seven committees 
of the Section of Judicial Administration. Lawyers, 
though individualists by training and by experience, 
have learned to appreciate the advantages of bar asso- 
ciation activities, not only in improving the admin- 
istration of justice, but also in improving the esprit de 
corps of the profession through social contacts. Faced 
definitely in a period of world crisis with the responsi- 
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rHE Rigut HONORABLE Lorp MAcMILLAN, P.C., G.C.V.O. 


Lord of Appeal in Ordinary 


OURTEI vears have passed since, as Lord Ad- 
vocate of Scotland, I had the privilege in 1924 of 
joining in the welcome extended to the members of 
the American Bar Association on their memorable visit 
to England and subsequently to the historic Parliament 
House of Edinburgh. Eight years have elapsed since 


in 1930, as one of the British guests whom in return 
you then so royally entertained, I attended the meeting 
of your Association at Chicago and thereafter enjoyed 
that wonderful program of peregrination which ter- 


minated in our re-export from Boston, the finished 
products of your splendid hospitality. 

Tonight I am happy to find myself once more in 
your midst and to be permitted, as one of your Senior 
Honorary Members, to address you on the occasion of 
the Sixty-First Annual Meeting of your Association. 

Your interests are so varied and the range of topics 
on your agenda so extensive that I have had more than 
the usual difficulty of a visitor in selecting a subject 
of discourse likely to interest my hosts. After no little 
deliberation, I proj with cheerful temerity to ad- 
al Education, partly because it is a 
matter of common concern to lawyers the world over, 
and partly because I know that it has always been a 
subject to which your Association has devoted special 
attention. I have said that I approach my theme with 
cheerful temerity—my temerity is shown in my choice 
of a topic which has in the past proved singularly con- 


ose 


dress you on Leg 


troversial; my cheerfulness is due to the zest with 
which one discusses other people’s business. For I 
must confess at once that though a Doctor of Laws |! 
am not a teacher of law. But if I do not possess a 


professional qualification to speak on legal education, 
I can at least say that I have been the recipient of the 
ministrations of not a few law teachers. 

The profession of the law justly lays claims to the 
epithets of “liberal” and “learned,” yet, strangely 
enough, it is a fession for which systematic educa- 
tion has been conspicuously lacking. There have in- 
deed always been those who have stoutly maintained 
that law can be learnt but cannot be taught—a strange 
paradox. The eminent practitioner, complacently con- 
templating his own success, has always been apt to say 
that he has managed well enough with the haphazard 
means of instruction which were all that existed in his 
*Delivered in the Music Hall, Cleveland Auditorium, July 
27, 1938. 





day, and why should not others? I believe and I hope 
to show that this attitude, though I can understand it, 
is profoundly wrong. 

In early times the profession was not so disre- 
gardiul of the value of education in the law. I do not 
need to go so far back as the classic days of Athens 
and Rome, when eager students flocked to hear the dis- 
quisitions of eminent jurists and the study of the theory 
and practice of the law was the absorbing interest of 
aspiring youth. In the more recent period which fol- 
lowed the revival of learning the teaching of law was 
in the fifteenth, sixteenth and seventeenth centuries the 
main concern of the Inns of Court in London, those 
great seminaries of our common legal heritage, which 
constituted, as has been said, “a real legal university.” 
The studies of the young lawyer were not only fostered 
by the leaders of the profession but enjoyed the special 
encouragement of the judges. 

On this period of splendid activity and buoyant 
enthusiasm there ensued a period of decadence and 
lethargy, the causes of which are somewhat obscure. 
Sir William Holdsworth attributes it in large measure 
to the advent of printing. The student, it was thought, 
could now obtain from his books what he had before 
learned from oral instruction. He was only too ready, 
as I fear students have always been, to seize this pretext 
for absenting himself from the lecture room, and the 
rapid growth of profitable business in the law courts 
caused the leaders of the profession to welcome any 
excuse for pretermitting the task of imparting instruc- 
tion to the rising generation. The result was that by 
the beginning of the eighteenth century legal education 
in England reached its lowest level. What little we 
hear of it is a chronicle of lamentations. “Of all the 
professions in the world that pretend to book-learning, 
none is so destitute of institution as that of the common 
law.” So wrote Roger North (1650-1733), brother 
and biographer of Lord Keeper Guilford and Attorney- 
General under James II, in his Discourse of the Study 
of the Laws. A hundred years after Roger North's 
death, Samuel Warren, of the Inner Temple, Esquire, 
Fellow of the Royal Society, better known as the au- 
thor of Ten Thousand a Year, published A Popular 
and Practical Introduction to Law Studies in which 
he echoes the same doleful refrain. “Surely,” he says, 
“it is melancholy that thts should be the profession so 
signally destitute of any appropriate systematic and uni- 
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form method of tuition.” I commend his portentous 
pages to your amused if rather boring perusal. 

It was to a profession thus steeped in indifference 
that Blackstone, as Vinerian Professor at Oxford, de 
livered on 25th October, 1758, his famous opening lec 
ture. I do not need to remind you of his often quoted 
and generous exhortations to the liberal and systematic 
study of the law, which still have their inspiration for 
us, nor need I descant on the merits, literary as well as 
technical, of his commentaries. But though his labors 
met with appreciation, as well as encountering, to use 
his own words, “the prejudices usually conceived 
against any innovations in the established mode of edu- 
cation,” he was as a light shining in the wilderness and 
it was still possible for Samuel Warren, nearly eighty 
years later, to speak of legal tuition in the terms which 
I have just quoted. The conscience of the profession 
in the matter began, however, to show some awak- 
ening in England in the nineteenth century. Royal 
Commissions and numerous committees were appointed 
to investigate the problem of legal education. Their 
labors were only moderately fruitful. Several of the 
greatest of our nineteenth century lawyers had ambi- 
tious impulses towards the provision of adequate legal 
education. I have a copy of the Speech which Sir 
Roundell Palmer, Q.c. afterwards Lord Chancellor Sel 
borne, delivered on 29th November, 1871, in the Mid 
dle Temple Hall at the Annual meeting of an Associa 
tion formed in the previous year “for the purpose of ob 
taining a better organized system of Legal Education in 
this country.” He had conceived the project of the in 
stitution of a great School of Law in London, but even 
he, with all his great gifts of persuasion, failed to 
achieve his project. His proposals, he tells us, “excited 
but a languid interest in the press and the general pub- 
lic; and the profession was divided about them”—as it 
always is about everything !—and so, as he mournfully 
records, “under the weight of these adverse influences 
and for want of that external support which in this 
country is necessary for reforms of all kinds the move- 
ment in which I was so much interested collapsed.” 

Since those gloomy sentences were penned there 
has happily been much improvement in the method and 
quality of the teaching of law, both in the English Uni 
versities and under the auspices of the Council of Legal 
Education and of the Law Society in London. But 
so recently as 1900 a Commission, of which Lord Davey 
was Chairman, wrote these words in their Report :— 
“It is unnecessary to point out the value of a philo- 
sophical study of the principles of law or jurisprudence, 
not only to the professional lawyer but as a part of a 
liberal education. Within the limits of Your Majesty’s 
Dominions almost every civilized system of law may be 
found in active operation and regulating the legal rela- 
tions of Your Majesty's subjects. Barristers may be 
called upon to serve as judges in India and the Colo- 
nies, or to argue appeals from all parts of the Empire 
before the Judicial Committee of Your Majesty’s Privy 
Council and may even hope as members of that Com 
mittee to assist in advising Your Majesty on the dis- 
posal of such appeals. To the legislator, the diplomat- 
ist, and the Colonial Governor, to the officers of Your 
Majesty’s naval and military forces, to the magistrates 
and others who have to administer the law and perform 
similar public duties some knowledge of the great prin- 
ciples which underlie all systems of law would seem 
to be invaluable. Nor is it necessary to point out how 
lamentably the provision for obtaining such knowledge 
or for the study of law as a science, or as part of a lib 
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eral education, falls short of that to be found in other 
countries such as Germany, France and the United 
States of America.” 

Here, you will observe, Lord Davey’s Commission 
emphasize the importance of education in the law not 
merely for the practitioner but for the citizen who is to 
take part in the affairs of his country. So, too, did 
John Locke so long ago as 1693. “It would be strange,”’ 
he wrote, “to suppose an English gentleman should be 
ignorant of the Law of his Country. 
station he is in, is so requisite that from a Justice of the 
Peace to a Minister of State, I know no place he can 
well fill without it. I do not mean the 
wrangling and captious part of the Law; 
whose business is to seek the true measures of right 


This, whatever 


chicane or 


a Gentleman 


and wrong and not the arts how to avoid doing the one 
and secure himself in doing the other, ought to be as 
far from such a study of the Law as he is concerned 
diligently to apply himself to that wherein he may be 
serviceable to his country.” (Some Thoughts concern- 
ing Education, $187.) Yet we are still today debating 
how we may best provide the means of education in 
law, whether for the practitioner or for the citizen. All 
will agree that much remains to be done. It is at least 
encouraging that there should of late have been some 
stirring of the waters. Even the British Ministry of 
Labor has recently published in its Choice of Careers 
series a modest compilation on the profession of the 
law, which may be had from His Majesty’s Stationery 
Office for fourpence, in which is given a somewhat in 
the hazards and 


genuous account of prospects of the 
young lawyer and an indication of the means of educa 
tion him. I find in it these personally 
gratifying words:—‘A university training is of great 
advantage as the barrister if successful is eventually 
obliged to argue his cases before some of the most 
highly trained intellects ; it is thus essential that he him 
self should have an education sufficient to these 
intellects on equal terms.” 

I am well aware that much of what | 
saying is inapplicable here in America. In the admit 
able section on the ‘Education of the Lawyers” in the 
recently published Twelfth volume of his History oj 
English Law, to which I am much indebted, Sir Wil 
liam Holdsworth, Blackstone’s distinguished successor 
in the Vinerian Professorship at Oxford, after pointing 
out that in England, in the eighteenth century and 
much later, Blackstone’s advice was almost unheeded, 
goes on to state that “In America it produced a more 
speedy response. Before the end of the eighteenth cen 
tury his plea for the introduction of the university 
teaching of English law had resulted in the establish 
ment or projected establishment of five university pro 
fessorships of English law and his commentaries were 
taken as a model of what university lectures on law 
should be. The Harvard Law School was established 


in 1817 and with the appointment of Joseph Story as 


available to 


meet 


have been 


Dane Professor it soon became the leading 
of the country and an example to other w 
Law was taught as a science, and thus, as | 
had prophesied, it ‘was mastered with a facility and 
readiness and in a spirit of sound philosophy to which 
a student in his private clerkship is almost totally a 
stranger.’ We have seen that in 1852 American legal 
literature could be held up as a model to English 
lawyers. Thayer was quite correct when he said that 
‘we transplanted an English root and developed it, 


liversities 


slackstone 
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while at home was suffered to languish and died 
down.’ ” 

While this reproach was doubtless well-merited, 
there has been at least some effort in England in re- 


cent times to remove it. On the other hand there has 
been no tendency in America to rest satisfied with past 
achievement, and in the critical investigations and dis- 
‘cussions to which legal education is constantly being 
subjected I find the most hopeful indication of the vital 
interest which is taken in it and the best omens of fur- 
ther progress. A system that ceases to attract criticism 
has ceased to be a living thing. Legal education in the 
such danger, if I may judge from the 
ssive Bulletins on the subject published 
Foundation for the Advancement of 
owe their origin to a request addressed 
Foundation by your Association in 1913, em- 
phasizing the “imperative need” of an investigation 
“into the conditions under which the work of legal edu- 
cation is carried on in this country.” In these Bulle- 
tins, as well as in the Annual Reviews of Legal Edu- 
cation published by the same Foundation, a vast amount 
of material is made available and the magnitude of the 
problems still to be solved is disclosed. Nor can I fail 
to refer to the attractive paper on the History of Legal 
Education by Professor Beale of Harvard, in the vol- 
umes chronicling a century’s progress in Law, pub- 
lished in celebration of the hundredth anniversary of 
the founding of the School of Law of New York Uni- 
versity; or, yet recent, the inspiring address on 
“University Education and the American Bar” 
delivered by your President at Tulane University in 
January of the present year. 
The measure of my temerity tonight must now be 
obvious to you all. What possible contribution can | 
hone to make to the consideration of a topic which has 
already been so exhaustively explored? I can certainly 
sav little about the actual apparatus of legal education, 
but as a student of law for forty-five years I may be 
permitted to express a few views of my own. 

First of all, I wish to say something about the 
approach to legal studies, and here I must ask your in- 
dulgence for an excursion into autobiography. Will 
you figure to yourselves a Scottish son of the manse 
brought up, like many others, in a pleasant if frugal at- 
mosphere of literary and social interests, without any 
great world of trade and commerce, 


states runs mn 
series of impre 
by the Carnegi 
Learning whicl 
to the 


more 


Le gal 


knowledge of the 


and without the faintest conception of the nature and 
function of lav of the mechanism of its working in 


counsel’s chambers or law courts. 
spending five years in a Scottish Uni- 
versity, pursuing his studies in the seven subjects then 
wisely deemed to constitute a liberal education—Latin 
(““Humanity” we charmingly called it), Greek, Mathe- 
matics, Natural Philosophy, Moral Philosophy, Logic 
and Metaphysics, and Rhetoric and English Literature 
emerging at the end a graduate just twenty-one 
vears of age, with honors in philosophy, full of youth- 
ful enthusiasm for learning, as who could fail to be 
who had sat at feet of such great teachers as Sellar 
and Butcher, Tait, Masson and Campbell Fraser, and 
equipped with a reasonably well-trained mind eager to 
address itself to the business of life. 
There was in those days no skilled guidance for 
in the choice of his profession, no Ca- 
psychologists prepared to pronounce 
ies and our aptitudes, no one to tell the 
hat the daily work of the professions 


solicitors’ offices, 
Then figure him 


the young man 
reers masters 
upon our capacit 
puzzled novice 


and callings among which he had to make his irrevoc- 
able choice was really like. 

And now figure this young man deciding to em 
bark on the profession of the law, a territory hitherto 
entirely unknown to him. His first steps took him to 
the office of a firm of solicitors to whom a kindly friend 
had given him an introduction and to whom he inden- 
tured himself for three years’ service, while at the same 
time he enrolled himself as a University student in the 
Faculty of Law with a view to graduation as a Bache 
lor of Laws. 

Here was the stage when the help of a_ wise 
teacher would have been of inestimable value to me 
let me drop the third person and become frankly ego- 
tistic. What I needed was an introduction to this 
strange new world. I received none. I found my- 
self attending a class on Roman Law in which dreary 
lectures were delivered at eight o’clock in the morning 
to a large concourse of uninterested students, most of 
whom, like myself, had no notion whatever that they 
were supposed to be receiving their initiation into the 
most magnificent system of ordered thought on human 
life and human affairs that the world has ever seen. 
And it was much the same with all the other subjects 
of the curriculum as I made my laborious way through 
it. Only in the class of conveyancing, oddly enough, 
did I receive from the Professor—whose kindly en- 
couragement in my studies I gratefully recall—some 
inkling of the true scholarship of law. 

Of course this was all wrong. No doubt there has 
been much improvement since those days, and I am 
sure no law students in your universities here are so 
uninspiringly initiated. But the point I wish to make 
is that the first thing to do in all teaching is to awaken 
the interest and enlist the enthusiasm of the student. 
The rest is easy. So I venture to suggest that before 
he enters upon his course of legal studies the student 
should be told what it is all about. He has probably, 
as I had, only the vaguest ideas on the subject, de 
rived from Dickens’ novels, detective fiction and news 
paper reports of sensational trials. He has also proba 
bly an uncomfortable notion, derived from the cheap 
derision of his friends, that the profession of the law 
is of doubtful morality and largely consists in sharp 
practice and chicane. He expects to have to wade 
through a vast morass of drudgery in order to qualify 
himself for a calling which may furnish him with a 
livelihood, but is hardly likely to yield him inspiration 
or delight. And so he sets out on his way to become 
a lawyer. 

I should like his initiation to be something very 
different. At the very outset of his legal education | 
should offer him a short series of introductory lectures, 
as informal as possible, in which the true nature of 
law would be explained to him and its fascination as a 
branch of humane studies imparted to him, I should 
arouse his curiosity by prompting him to ask himself 
the novel question, which has probably never occurred 
to him. how it comes about that human beings with 
their primitive rivalries, jealousies and enmities con 
trive to live together in a community at all without 
constant strife. Let him realize for the first time that 
it is only because of the ordered system of law unde 
which we live that social life is possible. This idea 
would surely interest and attract him at once. Let 
him be told to get von Jhering’s delightful little book 
on Law in Daily Life, in Goudy’s translation, and see 
for himself how human a thing law is and how in 
timately related to all our doings. If he were told that 
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really the science 


the subject he is about to study is 
and art of human relations, he would be given the key 
to the whole realm of law. Then he should have a 
brief account of how law has evolved, of man’s suc 
cessive efforts to regulate his life with his fellows, and 
of the various great systems which have ruled the dif- 
rent communities of the world. Next he might have 
the field of law surveyed for him and the variety of 
human relations explained, each forming a department 
of legal study by itself, constitutional law to regulate 
the government of his country, international law to 
regulate the dealings of his own country with other 
countries, criminal law to ensure the safety of his per- 
son and his property, civil law to govern every trans- 
action of his life, his family relations, his business, his 
rights of inheritance and so on. It might be well to 
add a classification of all the diverse contacts of man 
with man, as buyer and seller, master and servant, 
landlord and tenant, and so through the endless variety 
of human activities, until the student begins to appre- 
ciate the pattern of it all. 

I venture to say that a student to whom all this 
was told at the outset of his legal studies could not fail 
to enter upon them with zest, for such a conception of 
law would be something very different from anything 
he had heard about it and his curiosity and interest 
would inevitably be enlisted. He would not mind the 
drudgery ahead of him for he would realize that it all 
had meaning and purpose. 

I sometimes doubt if we older 
profession, who have grown so accustomed to its ways, 
sufficiently remember how strange and novel it all ap- 
peared to us at first. For myself, I am not likely to 
forget my first interview with the junior partner of the 
solicitors’ firm to which I was apprenticed, who after- 
wards became one of my best friends. He asked me 
what I knew—always a disconcerting question! I felt 
that it was not the time or the place to refer to my 
familiarity with Kant’s Critique of Pure Reason or the 
Hegelian doctrine of the Higher Unity, and I haltingly 
recounted my less recondite academic qualifications. 
They seemed singularly inadequate when I was next 
asked if I knew anything about bills of exchange, as the 
firm acted as solicitors for the Bank of Scotland—l, 
who had never in my life seen a bill of exchange! | 
tell you of this little personal episode only to make my 
point that the transition from the ordinary subjects of 
study at school and college to the very different kind of 
knowledge which the lawyer must master is apt to 
seem very abrupt and disconcerting. That is why it is 
so important that the student, when setting out on his 
first adventures in the law should be furnished, as it 
were, with a survey map of the territory which he is 
about to enter. A well-drawn map of new country is 
always fascinating and inviting. But I see that Black 
stone long ago had just the same idea. The ideal task 
of “an academical expounder of the laws,” as he con- 
ceives it, should be to “consider his course as a general 
map of the law, marking out the shape of the country, 
its connections and boundaries, its greater divisions and 
principal cities; it is not his business to describe min- 
utely the subordinate limits or to fix the longitude and 
latitude of every inconsiderable hamlet. His attention 
should be engaged, like that of the readers in Fortes- 
cue’s Inns of Chancery ‘in tracing out the originals and, 
as it were, the elements of the law.’ For if, as Jus- 
tinian has observed, the tender understanding of the 
student be loaded at the first with a multitude and va 
riety of matter, it will either occasion him to desert 


members of the 


his studies or will carry him heavily through them with 
much labor, delay and despondence.” 

Now let me pass to another aspect of legal educa- 
tion which has been the source probably of most of the 
adverse criticism to which it has been subjected. I 
refer to the difficulty of relating the theoretical study 
of law to its actual practice. The practitioner has al- 
ways been prone to belittle the utility of the scientific 
study of law, as having little to do with the day-to-day 
business of the office and the courts, and as tending to 
produce an unpractical and doctrinaire habit of mind. 
When the eminent jurist, J. G. Phillimore, Q.c., was 
asked by the Royal Commissioners of 1854 the ques- 


tion: ‘In fact you look upon the profession as consist 
ing of two branches: 


a practical branch and a scientific 
branch ?’’-—his very proper answer was—*No, | would 
unite theory and practice as much as possible. I think 
the true theory ought to have more weight with men 
engaged in practice than it has. That I think is most 
desirable.” And then he added rather bitterly, “At 
present to say that man knows the theory of law is a 
reproach ; ignorance of what an attorney does not know 
is a recommendation.” I believe this prejudice still 
lingers in some quarters, but happily it is diminishing 
and it ought to disappear altogether. 

But, apart from mere prejudice against theory, 
there is a real and substantial problem to be met. It was 
excellently put by George Joseph Bell, one of the great- 
est of our Scottish lawyers, in the preface, dated 2nd 
June, 1810, to the second edition of his Commentaries 
on the Law of Scotland and on the Principles of Mer- 
cantile Jurisprudence, “The course of academical in- 
struction” he says, “proceeds in a systematic order, 
following out successively the principles of the law. 
But it is not in this shape that the dealings of men with 
each other occur in practice. And nothing is more dis 
heartening than that sense of mortification which every 
lawyer has experienced when, in passing from the 
studies of the university to the actual exercise of the 
law, he finds that his most careful researches and hap 
piest efforts as a student have not sufficiently prepared 
him for the daily occasions of practice.”” The same dif 
ficulty is referred to by Walter Ross, another eminent 
writer on Scottish law, in the Address to the Members 
of the College of Justice in Scotland, in which he an 
nounced the opening of his series of lectures in 1783 
“The education” he complains, “which the youth of 
this country destined to the profession of the law 
usually receive is insufficient to qualify them for the 
immediate practice of it either at the Bar or even in the 
inferior departments of the science. The young lawyer 
is astonished at discovering how little his abstract 
studies have fitted him for practice.” 

So the problem is no new one and after all is only 
an instance of the familiar antagonism between theory 
and practice which will always exist. It is, of course, 
quite true that no client will ever ask his counsel to 
enumerate the various methods of endorsing a bill any 
more than a university examiner will ever ask a student 
how to get him out of a scrape he has got into by be 
ing weak enough to put his name to one of these in- 
struments of credit. Nevertheless, the acquisition of a 
systematic and orderly knowledge of the law is the best 
preparation for its practical application. It is the 
necessary and appropriate foundation on which to build 
experience. But I think that a good deal more could 
be done to link up theoretical with practical teaching. 
It is not possible from the nature of things to afford 
the law student the same assistance as the medical stu 
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dent receives from his clinical work or the science stu- 
dent obtains in the laboratory. Still, much can be done 
to give life and reality to law teaching. When lectur- 
ing, say, on bills of exchange, the teacher, in addition 
to recounting the story of their origin in the Commerce 
of the Continent, should provide his students with ac- 
tual specimens of inland and foreign bills, explain to 
them where to look for the names of the drawer, the 
acceptor and the endorser, and make them familiar with 
all the essential points of these legal instruments. I 
would also have them set the task of drawing up pro- 
tests for non-acceptance and for non-payment and so 
vivify the whole process of bill transactions. The bills 
of exchange code, instead of appearing a repellent mass 
of technicalities, would then be seen to be an eminently 
practical working system. Similarly with other legal 
documents—charter parties, bills of lading, share cer- 
tificates and transfers and so forth. The purpose, struc- 
ture and meaning of all legal documents are far better 
understood with an actual specimen before you, and by 
this means the knowledge is acquired of where to look 
for the material clauses, and in short, how to handle 
such documents with ease and familiarity. 

More important still, I should like the laboratory 
side of the law students’ training to be extended to the 
work of the Courts. Suppose the subject of instruc- 
tion is the law of libel. Why should the student not 
have made available to him a set of the actual papers in 
some cause célébre whose dramatic features will be sure 
to interest him. There he will see in concrete form the 
abstract principles of the law which his teacher is ex- 
pounding. The pleas of privilege, fair comment, and 
the rest of them will be set before the student in a prac- 
tical setting and he will thus be in a far better position 
to appreciate and remember their meaning and effect. 
Better still, if it could be arranged, as in the old days 
of the Year Books, that the student should visit the 
Courts and there see the actual handling of cases, the 
points of which had previously been explained to him 
and the results of which could be subsequently dis- 
cussed with him. Visits should be made not only to the 
superior courts but to the county courts and to the 
police courts, so that the student may get to know all 
about the ordinary business of the law, understand the 
working of summary jurisdiction, see the probation 
system in operation, and in short, gain a real knowledge 
of the practical side of the great social science the prin- 
ciples of which he is learning in the class room. 

It may well be that much of what I have been set- 
ting out as so desirable is already in operation in your 
law schools here, and so I may have been uttering mere 
commonplaces. If so, your law students are much more 
fortunate than I was in my college days or than, I fear, 
most of the students of law in England and in Scot- 
land at the present day. It is, at any rate, on some 
such lines as these that the reconciliation or accommo 
dation between the theoretical and the practical teach- 
ing of law can best be effected. I may fittingly con- 
clude this part of my theme with a quotation from an 
unpromising source, the pages of a British Blue-Book. 
In the Final Report, dated 15th December, 1911, of the 
Royal Commissioners on University Education in Lon- 
don, over which Lord Haldane presided, the topic of 
the institutional teaching of law is thus dealt with in a 
passage in which I think I can trace the hand of the 
Chairman :—“The view appears to be held,” says the 
Report, “that only some branches of law, such as juris- 
prudence, constitutional law, legal history, public in- 
ternational law, and comparative legislation, are capable 


of scientific treatment and are fit subjects for university 
study; and that the existing law of England, which is 
the main study of professional lawyers, is in some sense 
so practical that it does not admit of theoretical or 
scientific treatment. It is of course true that the stu- 
dent of law has to deal with a body of dogmatic doc- 
trine which must be learned as matter of fact—the ex- 
isting law of the land as embodied in the Rules of the 
Common Law, the Principles of Equity, and the 
Statutes of the Realm, and elaborated and developed in 
its relation to the almost infinite diversity of circum- 
stances by the decisions of the Courts. But to suggest 
that this body of law is not susceptible of scientific 
treatment is really to assume that its development has 
been fundamentally irrational and chaotic. Such an 
assumption would extend far beyond the sphere of law, 
and would condemn the scientific study of history, and 
the application of the historical spirit to every depart- 
ment of human knowledge in which it has been found 
an effective method of eliminating what is accidental 
and unessential, and throwing light on the underlying 
principles of thought which explain the past and indi- 
cate the lines of future development. We have no doubt 
that law as a whole, including the law of England as 
it stands today, is a department of learning which ought 
to be included within the scope of a university. The 
most scientific study of it which a university can pro 
vide wili be the best foundation for professional work, 
and will alone fit a man to deal, with intellectual free- 
dom and from a wide point of view, with the questions 
he will have to answer from day to day in his profes- 
sional practice. It will also produce lawyers whose ad- 
vice and assistance will be a reliable guide to the legis- 
lature in framing statutes in organic connection with 
the past and in harmony with the social development of 
the national life.” 

I apologize for the length of my quotation, but I 
hope you will agree that it was worth rescuing from 
the dusty oblivion of our parliamentary archives. The 
Royal Commissioners are undoubtedly right. I am 
convinced that law can be taught, and taught in such 
a way as not only to interest and inform the future 
practitioner but also to render him a far more efficient 
practitioner. 

But education in, and for, the law does not end 
with admission to practice. One of the most distin 
guished of my colleagues in the House of Lords once 
said to me that he contemplated retiring whenever he 
felt that he was not learning something new every day. 
He was well over eighty when in point of fact he left 
us. but I doubt if the condition precedent had been sat- 
isfied! It is indeed precisely at the moment when the 
routine studies of the ordinary curriculum are com- 
pleted and the student is launched as a practitioner that 
guidance and encouragement in further studies are most 
desirable. It is seldom, at least at the bar, that the 
novice finds himself at once so busy with practice as to 
have no leisure to devote to post-graduate study. I 
know from rather painful experience that I at least 
had such leisure in ample measure in my early days. 
3ut I had no one to whom to turn for advice as to the 
best lines of study to pursue. So I devised studies for 
myself, and haphazard though they were, I do not hesi- 
tate to say that to these studies I owed much in the 
practice that subsequently came to me. No doubt, what 
you find out for yourself is always more profitable than 
what vou are told by others, but no student, however 
original or however fertile his mind, can fail to benefit 
from the help and direction of those who have traveled 
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the way before him. “What I want above all things,” 
said Professor F. W. Maitland, the most brilliant and 
inspiring teacher of the law that England has ever pro- 
duced—“‘What I want above all things is to provide 
some stimulus and reward for men who are no longer 
undergraduates, which will set them at work at law, 
but a little outside the beaten path that leads to briefs 
and fees .... That is the time when a young man may 
be saved from success on the one hand and disappoint- 
ment on the other, and be made a happy man for life 
by an interest in what can be the most enthralling of all 
studies.” 

I am happy to be able to say that there is at last 
some prospect of the realization of Maitland’s aspira 
tion. In 1932 a Committee was appointed by the Lord 
Chancellor “to consider the organization of legal edu 
cation in England with a view to (a) closer coordina 
tion between the work done by the universities and the 
professional bodies and (b) further provision for ad- 
vanced research in legal studies.”” The Chairman of 
the Committee was my brother, Lord Atkin, who has 
always taken the greatest interest in the promotion of 
an enlightened policy of legal education. Under the 
second head of their terms of reference the Committee 
reported unanimously in favor of the establishment in 
London of an Institute of Advanced Legal Studies, to 
be at once a center for research in the science and the 
history of law and a clearing house of information on 
the development of law in the modern world. The ad 
vantages which London offers for the work of such an 
Institute are unrivaled. A memorandum prepared 
some years ago thus enumerates them—‘There are the 
great names and splendid traditions associated with the 
Inns of Court—‘the cradle of our common law.’ In the 
archives of the British Museum and the Record Office 
there are, as students of history have long recognized, 
vast masses of material for study. In legal records 
london possesses treasures such as no other capital 
city in the world can show, but they are treasures which 
remain for the most part unused. In the Courts of 
Justice, from the Police Court up to the House of Lords 
and the Judicial Committee of the Privy Council, whose 
varied jurisdiction not even the Supreme Court of the 
United States can rival, the student can observe the 
administration of law. In the other multifarious activ- 
ities of the metropolis, in the discussions in Parlia- 
ment and the London County Council he can see the 
forces that mold and shape law and opinion. He 
can, as it were, be constantly verifying or checking in 
a vast laboratory the lesson of the lecture room.” 

The project of providing such an Institute as I 
have described has enlisted the ardent support of the 
Society of Public Teachers of Law and has been for- 
tunate also in attracting the interest of the present Lord 
Chancellor, Lord Maugham, who, only a few weeks 
after his appointment to his high office, set up in May 
of this year a committee whose task is to advise as to 
the best practicable means of carrying into effect the 
recommendations of Lord Atkin’s committee with re- 
gard to the establishment in London of an Institute 
for the promotion of advanced studies in the history 
and principles of law. So now I am hopeful that ere 
long adequate provision will be made for post-graduate 
legal study in England. I should like to be allowed, 
as Chairman of the Lord Chancellor’s Committee, to 
say to this distinguished and influential gathering of 
my American brethren that I entertain the hope that 
the Institute, when it is established, may be privileged 
to be of special service to legal scholars from this side 
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of the Atlantic and may attract increasing numbers of 
American lawyers to London, where we may meet and 
share together the fruits of our studies and take coun- 
sel together on those matters of the law which are our 
common concern. 

Now I must bring to a close these desultory ob 
servations on a great theme. I say, a great theme, for 
I believe that sound education in the principles ef law 
and justice is of transcendent importance and was 
never of more importance than it is in these days. 
moved to conclude with the words which the 
Ambassador recently addressed to us in the 


[am 
American 
Univer 
sity of London which apply to all true study, but most 
of all to the study of the law. 
and free inquiry,” he said, “has been kept alive in 
Great Britain and the United States. W< 
couraged our scholars and students to seek for 
truths, regardless of their effects. 
so, and the more countries do so, the nearet 
will approach that day when sympathy and understand 
ing will solve international problems without resort to 
force. . . We must take no risks in our two countries 
We must never let our schools become the organs of 
any political partv temporarily in control of the des 
tinies of the State, nor must we permit them to mirror 
any teaching except the truth, as nearly as it is hu 
manly possible to ascertain and impart trut! 


“The spirit of tolerance 
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Federal Rules to Serve as Model 


“The promulgation of these rules is the most sig 
nificant event in the history of procedure since th 
adoption of the New York Code of Pleading in 1848 
In the preparation of the rules the court was aided by 
a committee of distinguished scholars and experienced 
practitioners who called to their aid the federal judges 
and committees of the bar throughout the country. Not 
only will the rules set a new standard of convenience 
and efficiency in the Federal Courts but they will un 
doubtedly serve as models for procedural reforms in 
many states.”—Ohio Bar Association Report. 


Selections for Oblivion 

“Space on shelves might be saved by a practice of 
withholding opinions from publication in cases involy 
ing no principles which need be stated. In some of the 
states there is complaint that opinions so filed but not 
given out for publication nevertheless find their way 
into reports and briefs; but might not that result be 
avoided by confining opinions intended for oblivion 
to mere answers to the litigants, without statements 
of the facts well known to them? In reports of a cen 
tury ago opinions of judges often did no more, and 
would be unintelligible to persons other than the 
parties, and not available for publication, were it not 
for the introductory statements of facts by reporters 
The selection of oblivion may not 
be easy, but it can be done. Our ancestors did it. In 
the National Intelligencer of March 1, 1836, Daniel 
Webster, in a review of the work of the Supreme Court 
of the United States during the term just ended, re 
marked that in sixty-five cases disposed of there were 
forty-six written opinions besides several oral judg 
ments.”—Bar Bulletin (Boston). 
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“THE RISE AND FALL OF SWIFT vy. TYSON” 


Overruling of Swift v. Tyson, One of the Most Dramatic Episodes in the History of the 
Supreme Court and One Not Fully Appreciated by the Profession or the Public—The Begin- 





nings of Its Expansive Doctrine—Logical Inconsistencies Marking the Application of the Rule 
—Climax Perhaps Reached in Court’s Treatment of a State Constitution in Rowan v. Run- 
nels—Doctrine of the Celebrated Case of Gelpcke v. Dubuque Realistically a Logical Extension 
of Rule—Extent to Which Rule Tended to Promote Uniformity not Susceptible of Statistical 
Proof—How the Court Might Have Avoided a Resort to Constitutional or Statutory Grounds 


> in Its Decision. 


By Hon. Ropert H. JAcKson 
Solicitor General of the United States 


I but were free to apply the so-called Federal common 

; . law as -velonec , » Reder- ~ - 4 > avercice 
N April 25 of this vear there occurred one of the ‘@¥ 4S developed by the Federal courts in the exercise 
the Of their independent judgment. All this seemed clear 


most dramatic episodes in the history of ' : 
Supreme Court, with the overruling of the 96- enough, and doubtless Tompkins felt secure in the 
year old doctrine of Swift v. Tyson (16 Pet. 1). This Prospect of receiving his $30,000. 
change was not impelled by “supervening economic The first intimation that all was not well must have 
events,” nor was it a part of the program of any come when the Supreme Court granted certiorari. But 
political party It was a change of a legal doctrine, even then there could hardly have been any fear that 


the very existence of which was but little known out- the 96-year-old bulwark of Tompkins’ case would be 
side of our profession. The change was made on the destroyed, for the railroad company in its brief was 


initiative of a majority of the Court itself, without careful to avoid any suggestion that its argument in- 
even demand by a litigant or argument of the point volved a repudiation of Swift v. Tyson. “We do not 
at the bar. It involved a volunteered confession that’ question the finality of the holding of this Court in 


the Federal judiciary almost from the foundation of Swift v. Tyson,” the company stated (p. 27), and the 
our government has pursued a course now clearly un- argument proceeded on the basis of an attempt to show 
constitutional, has all these years been exercising a that the decisions of the Pennsylvania courts on the 
power not conferred by the Constitution, and in so question were so settled that they had become a local 
doing has invaded rights reserved by the ConstitutionY usage and so within an exception to the rule of Swift 
to the several states. The consequences to litigants v. Tyson. After making such an argument, the brief 
are not yet clearly apparent, but the importance of continued: “If the foregoing statement is correct, the 
this event to our developing jurisprudence has seemed Circuit Court of Appeals has misconceived the doc- 
to make the rise and fall of Swift v. Tyson an appro-  trine of this Court and, it may be added, the persistent 
priate subject for my paper today. criticisms of Swift v. Tyson and succeeding cases have 
The drama of this reversal of doctrine has not, I been largely misdirected” (p. 25). In view of the rule 
think, been fully appreciated by the public and the followed in the first minimum wage case from New 
profession; but it must have been evident enough to York, the Tipaldo case (298 U. S. 587), that the 
the litigants in Erie Railroad Co. v. Tompkins, which Court would not reconsider a precedent unless asked 
was the instrument by which Swft v. Tyson received to do so by the petitioner, Tompkins seemed to run 
its official execution. little risk of losing his judgment. He reckoned, how- 
Harry Tompkins received severe injuries upon be- ever, without the Court, for its opinion opened with 
ing struck by a swinging door of an Erie Railroad the statement: “The question for decision is whether’ 
train while he was walking along the railroad’s right- the oft-challenged doctrine of Swift v. Tyson shall now 
of-way beside its main track in Pennsylvania. Tomp- be disapproved.” The Court disapproved by a vote of 
kins brought suit in the Federal court for Southern six to two. Presumably Harry Tompkins was un- 
New York, where the railroad was incorporated. The familiar with the deep and stormy currents of political 
jury brought in a verdict of $30,000 and the Circuit and legal controversy in which he had unhappily been 
Court of Appeals for the Second Circuit affirmed the caught. He probably does not appreciate the honor 
judgment. Both courts ruled that the liability of the of giving his name to a leading case, at a cost of 
railroad did not depend upon the law of Pennsylvania, $30,000. And he probably has little understanding 
where the accident occurred, as laid down in the deci- of the nature of the judicial process which destined 
sions of the Pennsylvania courts. Since the case was our jurisprudence to take a violent swing on the hinges 
one of tort liability, it was clear that the doctrine of of that loose car door. 
Swift v. Tyson applied and that the Federal courts 1 
were not bound by the common law rules of the state 
~~ ¥Address delivered before the Section of Real Property, As lawyers we can perhaps understand a little 
Probate and Trust Law, at Cleveland on Monday, July 25. better than the litigant can the forces which served so 
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dramatically to defeat his claim. Let us go back to 
the beginning, to Swift v. Tyson itself. 

That case was an action on a bill of exchange, 
brought by the holder against the acceptor; the de 
fense was a fraud of the drawer of the bill. The ques- 
tion for decision was whether the holder, who had 
taken the bill as payment for an antecedent debt, was 
free from this defense of fraud as a bona fide purchaser 
for value. The law of New York, where the bill had 
been accepted and endorsed, was not yet reduced to 
statute, and the decisions of the New York courts 
were in some confusion on the subject. Mr. Justice 
Story, however, who delivered the opinion of the Su- 
preme Court in the case, assumed for purposes of the 
decision that under the New York authorities the 
holder was not a purchaser for value. Making that 
assumption, [Justice Story proceeded to disregard the 
New York rule and to lay down the rule that on 
questions of general commercial law the decisions of 
the courts of the state where the transaction occurred 
were not binding on the Federal courts, and that the 
Federal courts were free to apply the rules of the com- 
mon law in accordance with their judgment of what 
those rules were. Quoting Cicero, that the law is 
not one thing at Rome and another at Athens, Justice 
Story in effect concluded that the same must be true 
of New York and Boston. As for Section 34 of the 
Judiciary Act of 1789, which provided that “The laws 
of the several States shall be regarded as rules 
of decision in trials of common law, in the courts of 
the United States, in cases were they apply,” Justice 
Story ruled that the concept of laws as there used 
was limited to statute laws and perhaps also to well- 
settled local usages in matters of purely local con- 
cern such as title to real property. Accordingly, Jus- 
tice Story felt free to announce for the Federal courts 
the rule that one who takes a bill of exchange, whether 
as payment or as security for an antecedent debt, takes 
free of defenses as between the original parties. 

It will be seen at the very outset that the doctrine 
of Swift v. Tyson was uncalled for by the case itself, 
since there was no question in the case of the taking of 
a bill as mere security, and on the question actually 
presented the decisions of New York might well have 
been deemed to support the holding of the Court. The 
undue expansiveness of the decision did not pass un- 
questioned. Mr. Justice Catron dissented from the 
dictum in the case regarding the effect of taking a bill 
as security for an antecedent debt, stating: “I never 
heard this question spoken of as belonging to the case, 
until the principal opinion was presented last evening” 
(16 Pet. at 23). This complaint in the dissent curi- 
ously resembles the complaint in the dissent in the 
Tompkins case itself. 

How is the decision in Swift v. Tyson to be ex- 
plained? It is not enough to regard it as turning 
merely upon a construction of Section 34 of the Judi- 
ciary Act. For even if the term “laws” in that section 
meant only the statute laws of the state, the conse- 
quence was that in the absence of statute law the Fed- 
eral courts were free, so far as Congress was con- 
cerned, to establish a rule either requiring conformity 
to the decisions of the state or proclaiming the inde- 
pendence of the Federal courts from those decisions. 


—In adopting the latter alternative, the Court was un- 
—~doubtedly influenced by a desire to promote uniformity 
— of decision in the states through the persuasive example 


of Federal courts’ decisions. But prior to 1842, when 
Swift v. Tyson was decided, this consideration did not 
seem to be of controlling weight. In the earlier years 





the Court seemed to be more apprehensive of the dan 
ger of creating a conflict of decisions between State 
and Federal courts deciding similar questions, ques 
tions which were presented to a Federal court not be 
cause they involved any issue of Federal statutory or 
constitutional law, but solely because they arose in a 
controversy between citizens of different States. In 
1814 Justice Bushrod Washington, sitting at cifcuit, 
pointed out the danger of this conflict. “The injustice 
as well as the absurdity of the former [Federal courts] 
deciding by one rule, and the latter [state courts] by 
another, would be too monstrous to find a place in any 
system of government.’”* What seemed absurd and 
monstrous in 1814 seemed sound and wise in 1842. As 
late as 1834, the Supreme Court appeared to set its 
face sternly against any notion of a Federal common 
law distinct from the common law of a state. The ques 
tion was discussed in Wheaton v. Peters (8 Pet. 591), 
which was a suit by the former Reporter of the Court 
against the then Reporter for publishing in an abridged 
form the Court’s opinions which had been reported 
theretofore. In those days it can be seen that the storm 
center of controversy extended beyond the Court itself 
to include its Reporter.* In disposing of an argument 
by the former Reporter Wheaton that a common-law 
right of authors apart from the copyright existed in 
this country, the Court said (p. 658) : 

“It is clear, there can be no common law of the United 
States. The federal government is composed of twenty 
four sovereign and independent states; each of which 
may have its local usages, customs and common law 
There is no principle which pervades the Union and has 
the authority of law, that is not embodied in the Consti- 
tution or laws of the Union. The common law could be 
made a part of our federal system, only by legislative 
adoption. When, therefore, a common-law right is as- 
serted, we must look to the state in which the controversy 
originated.” 

In the face of these expressions, the expansive 
doctrine of Swift v. Tyson seems almost inexplicable. 
An explanation was ventured, however, by John Chip 
man Gray, in his Nature and Sources of the Law (2d 
ed., p. 253): 

“Among the causes which led to the decision in 
Swift v. Tyson, the chief seems to have been the char 
acter and position of Judge Story. He was then by far 
the oldest judge in commission on the bench; he was a 
man of great learning, and of reputation for learning 
greater even than the learning itself; he was occupied at 
the time in writing a book on bills of exchange, which 
would, of itself, lead him to dogmatize on the subject; he 
had had great success in extending the jurisdiction of the 
admiralty; he was fond of glittering generalities: and he 
was possessed by a restless vanity. All these things con 
spired to produce the result.” 

It may be thought that in this catalogue of Pro 
fessor Gray’s nothing has been omitted. But neverthe- 
less there is an additional factor which perhaps had 
some importance. At the time of Swift v. Tyson, and 
indeed until 1875, the jurisdiction of the lower Federal 
courts had not been extended by Congress to include 
cases arising under the laws or Constitution of the 
United States. Apart from special subjects such as 
admiralty, the jurisdiction of the lower Federal courts 
was confined to cases based on diversity of citizenship. 
In such cases there was obviously little opportuunity 
for a Federal judge to exercise the legal talents which 





1. 3 Wash. 313. 

2. Peters was later removed from office as Reporter by 
a divided Court, with much bitterness of feeling among the 
Justices. See 2 Warren, Supreme Court in U. S. History 
106-107. 
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he might possess unless he was free to do more than 
echo the “last breath” of a state judge. It is interesting 
also to recall that Justice Story went so far as to main- 
tain that there was 1 Federal common law of crimes 
enforcible in the Federal courts apart from Federal 
criminal statutes. This, however, did not receive the 
acceptance of his brethern.* But with respect to a 
Federal common law in civil matters, Justice Story’s 
view prevailed. 
ITI 

Thus was launched the rule of Swift v. Tyson. 
From the beginning the rule was marked by certain 
logical inconsistencies. For example, while the “laws” 
of the several States meant the statute laws, they were 
said to include also decisions construing state statutes, 
and also decisions which might be regarded as having 
the force of local usage in lo¢al matters. On purely 
linguistic grounds it is hard to understand why deci- 
sions of a certain class should be included within the 
term ‘ while decisions of another class should 
not. 


‘laws” 


The aftermath of the rule was, however, even 
more remarkable than its origin. The newly announced 
power of the Federal courts to disregard the decisions 
of a state grew by what it fed on. One field which 
might have been thought to be typically local, and so 
exempt from the rule of Swift v. Tyson, was the con- 
struction of wills and the determination of title to real 
property. Even here, however, the Federal courts 
asserted their independence. In Lane v. Vick, 3 How. 
464 (1845), the Supreme Court had before it a ques- 
tion of the construction of a will dealing with real 
estate. “It is insisted,’ the Court said, “that the con- 
struction of this will has been conclusively settled by 
the Supreme Court of Mississippi” (p. 476). The 
Court then declared: “With the greatest respect, it 
may be proper to say, that this court do not follow the 
state courts in their construction of a will or any other 
instrument, as they do in the construction of statutes” 
(1b7d.). 

Suppose, however, that there was in fact a state 
statute affecting title to real estate. Even in this situa- 
tion the Court for a time declined to follow state deci- 
sions. In Williamson v. Berry, 8 How. 495 (1850), 
an action in ejectment, the question was presented of 
the validity of a conveyance by a trustee of real prop- 
erty which had been approved by Chancellor Kent pur- 
suant to a series of private acts of the New York 
Legislature authorizing conveyances of the property 
with the approval of the chancellor. The legislation 
and the conveyance took place in 1816-1817. The high- 
est courts of New York, in proceedings involving this 
land, had sustained the validity of the conveyance as 
being in accordance with the private acts, and these 
decisions were concurred in by Chancellor Walworth, 
Kent’s successor, who had presided as chancellor for 
almost twenty years. These decisions were rendered 
in 1836 and 1838. Then in 1850 the case of William- 
son v. Berry, involving the same land, reached the 
Supreme Court of the United States. That Court held 
that Chancellor Kent had misconstrued and exceeded 
the authority granted by the private acts, and that the 
! New York courts should not be fol- 

3. In United States v. Coolidge, 1 Wheat. 415 (1816) 
the Attorney leclined to argue the point, stating that 
it had been settled against the Government in United States v. 
Hudson, 7. Cranch 32. Justice Story interposed, “I do not 
take the question to be settled by that case.” Justice Johnson 
then said, “I consider it to be settled, by the authority of 
that case.” The Attorney General agreed with Justice John- 
son, and the Court adhered to its prior decision. 





decisions of the 


General 


lowed. Mr. Justice Wayne, speaking for the Court, 
said (p. 543): 


we cannot admit that the rule hitherto observed 
in the court, of recognizing the judicial decisions of the 
highest courts of the states upon state statutes relative 
to real property as a part of local law, comprehends pri- 
vate statutes or statutes giving special jurisdiction to a 
states court for the alienation of private estates.” 

Thereafter the New York courts adhered to their 
former decisions and the conflict in the state of titles 
to the land was intensified. Finally, in 1860, forty-four 
years after the conveyances in question, the Supreme 
Court was again presented with the question in Suy- 
dam v. Williamson, 24 How. 427, and at this juncture 
the Supreme Court receded from its former views and 
decided to follow the views of the New York Courts. 

Where the question was not one of the construc- 
tion of wills or title to real estate, the Federal courts 
felt even freer to disregard state decisions, and to do so 
even though there was a state statute on the subject. 
In Watson v. Tarpley, 18 How. 517 (1855), an action 
on a bill of exchange, the Supreme Court held that the 
payee was entitled to immediate recourse against the 
drawer of a bill upon non-acceptance by the drawee, 
despite a statute of Mississippi which provided that 
there could be no recovery on a bill against the drawer 
upon mere non-acceptance but only after payment 
had been refused at maturity. With respect to the state 
statute the Court said (p. 521): “a requisition [i.e., 
requirement | like this would be a violation of the gen- 
eral commercial law, which a State would have no 
power to impose, and which the courts of the United 
States would be bound to disregard.” 

Perhaps the climax was reached in the Court's 
treatment of a state constitution. In Rowan v. Run- 
nels, 5 How. 134 (1847), the Court considered whether 
a constitutional provision of Mississippi, prohibiting 
the introduction of slaves for sale, served in itself to 
render unenforcible a contract for the purchase of 
slaves in Mississippi. In Graves v. Slaughter, 15 Pet. 
449, the Court had held that this provision did not 
make the contract unenforcible and that executory leg- 
islation was necessary. The Supreme Court of Missis- 
sippi then held the contrary. Faced with the same 
question in the Rowan case, the Supreme Court re- 
fused to alter its construction of the Mississippi Con- 
stitution, saying (p. 139): 

“Acting under the opinion thus deliberately given by 
this court, we can hardly be required, by any comity or 
respect for the State courts, to surrender our judgment 
to decisions since made in the State, and declare contracts 
to be void which upon full consideration we have pro- 
nounced to be invalid.” 


Where a state court changed its decision on the 
construction of a state constitution and overruled prior 
decisions, a new field was opened up for the independ 
ence of the Federal courts in passing upon the same 
questions. Instead of following the latest decision of 
the state court, which would be controlling in the state, 
the Federal courts decided to follow the earlier and 
overruled decisions, if the transaction in question had 
been entered into before the overruling took place. 
This is the doctrine of the celebrated case of Gelpcke v. 
Dubuque, 1 Wall. 175. 

This case, together with its sequels, deserves spe- 
cial attention. The facts in the case are well known. 
Certain Iowa cities and counties had issued bonds for 
the purchase of stock in railroad companies which were 
extending their lines westward. The validity of the 
bonds under the Constitution of Iowa was challenged, 
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and the Iowa court, before the bonds were issued and 
thereafter, in a series of divided decisions, had sus- 
tained the power of the municipalities to issue the 
bonds and take the railroads’ stock. The question, how- 
ever, appeared not to be regarded as settled, and finally 
the Supreme Court of Iowa in a unanimous decision 
overruled the former cases and held the bonds to be 
invalid and the municipalities not liable to the bond- 
holders. But when non-resident bondholders brought 
suit in the Federal court and carried the case to the 
Supreme Court of the United States a contrary judg- 
ment was rendered, holding the bondholders entitled to 
recover. It is important to bear in mind that the case 
involved no Federal constitutional question, no question 
of the impairment of the obligation of contract by a 
law of the state. It is clear that the overruling of the 
prior decisions by the lowa court did not contravene 
the impairment of obligation clause.* It is also impor 
tant to bear in mind that the case did not involve the 
power or wisdom of the Court’s giving the overruling 
of its own prior decisions prospective application 
alone ;° the case involved the wholly different question 
of the treatment which a Federal court should give to 
the latest decision of a state court where the state court 
imposed no such limitation on the application of its 
decision. 

The case of Gelpcke v. Dubuque has frequently 
been stated to involve a fundamental conflict with the 
philosophy of law underlying Swift v. Tyson. The 
conflict involves the age-old question whether judges 
make the law or simply find and announce the law. 
Swift v. Tyson rests on the philosophic premise that a 
court—specifically a state court—does not make the 
law but merely finds or declares the law, and so its 
decisions simply constitute evidence of what the law 
is, which another court is free to reject in 
favor of better found elsewhere. If 
this conception had been followed in Gelpcke v. Du- 
buque the result would have been that the latest deci 
sion would have been controlling, since it did not cre 
ate a new law for the future, but instead constituted 
evidence of what the law had always been in the past. 

It is true that this juristic or philosophical incon 
sistency exists, but I venture to think that in a more 
realistic sense the case of Gelpcke v. Dubuque marked 
a logical extension of the doctrine of Swift v. Tyson, 
enlarging the field of discretion for the Federal courts 
with respect to the effect to be given to state decisions. 
\s a matter of fact, there is no evidence that philosoph 
ical considerations weighed heavily with the Court in 
deciding Gelpcke v. Dubuque. The evidence is that 
more practical considerations were controlling. Chief 
among these was undoubtedly the Court’s feeling that 
an injustice had been done to the bondholders by the 
state court. This feeling moved Mr. Justice Swayne, 
writing the majority opinion, to an outburst of rhetoric 
(pp. 206-207): “We shall never immolate truth, jus- 
tice, and the law, because a State tribunal has erected 
the altar and decreed the sacrifice.” This language 


evidence to be 


4. This was expressly held in Railroad Co. v. McClure, 
10 Wall. 511, in which the Court dismissed for want of a 
Federal question an appeal from the state court which had 
held the bonds invalid. See also, to the same effect, Tidal 
Oil Co. v. Flanagan, 263 U. S. 444. 


5. This question will be before the Court on the petition 
for rehearing in the Port of New York Authority case, 
Helvering v. Gerhardt, No. 779, 1937 Term. 

6. E. G. Holmes, J., dissenting, in Kuhn v. Fairmont Coal 
Co., 215 U. S. 349, 370-372; Gray, Nature and Sources of 
the Law, secs. 535-550; Rand, Swift v. Tyson versus Gelpcke 
v. Dubuque, 8 Harv. L. Rev. 328. 
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drew from Mr. Justice Miller an equally strong dis- 
sent. With a good deal of sagacity he suggested that 
the Iowa court was not likely to be persuaded to amend 
its ways by any such rebuke (p. 209): 

“Is it supposed for a moment that this treatment of 
its decision, accompanied by language as unsuited to the 
dispassionate dignity of this court, as it is disrespectful 
to another court of at least concurrent jurisdiction over 
the matter in question, will induce the Supreme Court of 
lowa to conform its rulings to suit our dictation, in a 
matter which the frame and 
Government places entirely under its control?” 


very organization of our 

This was only the beginning of a m« 
conflict between the courts ie Federal 
courts on the question of municipal bonds. The result 
was that, whether a bondholder could recover against 
a municipality depended upon whether he could get 
into a Federal court by reason of citizenship outside 
of Iowa. The Iowa courts, as Mr. Justice Miller had 
prophesied, stood firm in their conviction. They en- 
joined the taxing authorities of the municipalities from 
pay the amount of the bonds. 
Thereupon suit was brought by non-resident bondhold- 
ers in the Federal court for a mandamus 
against local officers to require them to assess a tax 
sufficient to satisfy prior judgments of the Federal 
court on these bonds. The Supreme Court of the 
United States ordered a writ of mandamus to issue. 
Riggs v. Johnson County, 6 Wall. 166 (1867). 
More than that, the Supreme Court ordered mandamus 
to issue to compel the levy of a tax to pay Federal 
judgments on the bonds even though a statute of Iowa 
limited the amount of taxes to be levied annually and 
even though that limitation had already been reached: 
Butz v. City of Muscatine, 8 Wall. 575 (1869). It 
was in the latter case that Justice Miller gave vent to 
the personal suffering which these decisions occasioned 
him, particularly when he was called upon, sitting at 
circuit, to enforce the Federal decrees in his own 
State of lowa. He said (p. 587): 

“These frequent dissents in this clas 
as distasteful to me as they can be to any one else But 
when I am compelled, as I was last spring, by the deci 
sions of this court, to enter an order to commit to jail 
at one time over a hundred of the best citizens of lowa, 
for obeying as they thought their oath of office required 
them to do, an injunction issued by a competent court of 
their own State, founded, as these gentlemen conscien- 
tiously believed, on the true interpretation of their own 
statute, an injunction which, in my own private judg- 
ment, they were legally bound to obey, I must be excused 
if, when sitting here, I give expression to convictions 
which my duty compels me to disregard in the Circuit 
Court.” 
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Some new and interesting light has recently been 
cast on this series of municipal bond cases through 
the publication of the letters of Mr. Justice Miller 
(Fairman, Justice Samuel F. Miller, 50 Political 
Science Quarterly 15 (1935)). Miller knew from his 
own experience in Iowa before his appointment to the 
bench that justice was not wholly on the side of the 
bondholders in these cases, for the securities were of 
questionable validity from the outset; their issuance 
was often induced by ways that were dark, and fre- 
quently they came into the hands of financial specula- 
tors. While he was on the bench Justice Miller wrote 
to his brother-in-law who was coming to Washington 
to argue a municipal bond case from Texas (January 
13, 1878, quoted in Fairman, p. 32): 

“On what I consider the strongest point in your case, 
the limitation of the power of the city to issue the bonds 








Tue RISE AND FALL oF Swirt v. Tyson 


613 





or to contract the debt, no member of the court hesi- 
tates a moment except Field and myself. And the feeling 
which has [two words illegible] the court against all 
municipalities who contract any asserted obligation in 
them amounts to a mania. If I were a practicing lawyer 
today, my self respect, knowing what I do of the force 
of that feeling, would forbid me to argue in this court 
any case whatever against the validity of a contract with 
a county, city or town under any circumstances whatever. 
It is the most painful matter connected with my judicial 
life that [I] am compelled to take part in a farce whose 
result is invariably the same, namely to give more to 
those who have already, and to take away from those 
who have little, the little that they have.” 

After the argument of the case Miller again wrote to 
his brother-in-law (February 3, 1878, Fairman, 
pp. 32-33): 

“Our court or a majority of it are, if not mono- 
maniacs, as much bigots and fanatics on the subject as 
is the most unhesitating Mahemodan [sic] in regard to 
his religion. In four cases out of five the case is decided 
when it is seen by the pleadings that it is a sui to enforce 
a contract against a city, or town, or a county. If there 
is a written instrument its validity is a for[e]gone con- 
clusion.” 

These letters, to put it mildly, strengthen the 
inference that in deciding these cases the Court was 
moved less by philosophic considerations of the nature 
of law and of judicial decisions than by views of prac- 
tical justice and notions of the rightful power of Fed- 
eral courts. 

One more notable instance of the conflict created 
by Swift v. Tyson, even where state statutes were 
involved, is the well-known decision in Burgess v. 
Seligman, 107 U. S. 20. That case was an action by 
a judgment creditor of a dissolved Missouri railroad 
corporation against J. and W. Seligman & Co. as 
stockholders. A Missouri statute provided that stock- 
holders of dissolved corporations were liable for cor- 
porate debts, except that persons holding stock as 
trustees, pledgees or executors should not be liable, 
in which case the pledgor, grantor or estate should be 
liable. The Seligmans held $6,000,000 worth of stock 
pledged to them by the railroad corporation itself, and 
they voted the shares as stockholders. The question 
arose whether they were entitled to exemption under 
the Missouri statute as pledgees, in view of the fact 
that the corporation as pledgor was not in the position 
of an outside pledgor who would be liable on his stock 
for the debts of the dissolved corporation. When the 
case was tried in the lower Federal court no Missouri 
decision had construed the statute in this regard. 
But before the case reached the Supreme Court on 
appeal, the Missouri Supreme Court had held that the 
Seligmans were liable to the creditors, the statute being 
construed not to exempt pledgees of the corporation 
itself. The United States Supreme Court declined to 
follow the state decision on the ground that as it had 
not been rendered when the case was decided by the 
lower Federal court it was not controlling. 

It is evident, of course, that in these matters of 
commercial law, involving the validity of bonds and 
the liability of stockholders, the independence of the 
Federal courts created conflict in the name of uni- 
The same was true in the field of tort 


formity. | 
liability. The doctrine of Swift v. Tyson assumed 
dominion here, too. The result depended in any case 
on whether the action could be brought in a Federal 
court, if the rule there was more favorable to the 
plaintiff, or could be removed to a Federal court if 


the rule there was more favorable to the defendant. 


Characterizing this state of affairs, George Wharton 
Pepper observed, writing in 1889, that: 

“Of two persons sitting in the same seat in a train, 
and injured in the same accident, one can recover in 
damages and the other cannot. Surely this state of 
things approaches very nearly to that which has excited 
much comment among eminent jurists, who tell us that 
so great was the mingling of nations and national laws 
after the downfall of the Roman Empire, that of four 
men sitting on the same bench each was presumably gov- 
erned by a different law.” (Pepper, The Border Land of 
Federal and State Decisions, p. 65.) 

IV 

To what extent, despite these conflicts, the rule of 
Swift v. Tyson did tend to promote uniformity is a 
problem that is hardly susceptible of statistical proof. 
It is clear, at any rate, that the doctrine promoted a 
good deal of litigation.’ The Federal Digest, through 
the 1937 volume, contains over 300 columns of nota- 
tions on the general subject of “State laws as rules 
of decision in Federal courts.” As far back as 1888 
Judge George C. Holt of New York published a 
volume entitled Concurrent Jurisdiction of the Federal 
and State Courts, in which one chapter, dealing with 
more than twenty-five subjects, was devoted to the 
topic “Grounds of Preference Between United States 
Circuit Courts and State Courts, Growing Out of 
Diversity of Decisions.” 

Perhaps the chief beneficiaries of the doctrine of 
Swift v. Tyson were corporations doing business in a 
number of states. Such corporations could claim to 
be citizens of the state of their charter alone, and so 
when sued could remove cases freely to the federal 
courts on the ground of diversity of citizenship.* 
Where the corporation was the plaintiff, it likewise 
had an advantage. A Delaware corporation suing a 
New York citizen with respect to a transaction in New 
York could bring suit there in either the federal or 
state court ; even though diversity of citizenship existed, 
the defendant could not remove, being a citizen and 
resident of the state where suit was brought. 

Some interesting figures concerning the recourse 
of insurance companies to the Federal courts were 
presented in March, 1932, at the Hearings before a 
Sub-Committee of the Senate Committee on Judiciary, 
dealing with proposed bills to limit the jurisdiction of 
the Federal courts. The Association of Life Insurance 
Presidents submitted a memorandum showing the ex- 
tent to which legal reserve life insurance companies 
were engaged in litigation in the Federal courts from 





7. Charles Warren states (Supreme Court in United 
States History, II p. 532) that in the thirty years following 
Gelpcke v. Dubuque approximately 300 municipal bond cases 
came before the Supreme Court—a larger number than on 
any other subject. Of these cases 65 arose in Illinois, 50 in 
Missouri, 25 in Iowa, 22 in Kansas, 18 in Wisconsin, 14 in 
New York, 11 in Indiana, 9 each in Kentucky and Tennessee, 
the others being scattered over 18 States. 

8. Cf. Frankfurter, Distribution of Judicial Power be- 
tween United States and State Courts, 13 Cornell L. Q. 499, 
524. If the rule of the federal courts appeared to be more 
favorable to the plaintiff, he was obliged, because of the 
venue requirements, to sue in the federal district court at 
the place where the corporation was chartered. This was 
done in the Tompkins case. 

In 1932 Attorney General Mitchell sponsored a bill which 
would have taken away diversity jurisdiction in suits between 
a resident of a state and a corporation, which were brought 
within that state and arose out of the business carried on 
therein. See Hearings before a Sub-Committee of the Senate 
Judiciary Committee, 72d Cong., 1st Sess., on S. 937, p. 3. 
Both this bill and a bill to eliminate diversity jurisdiction 
entirely were disapproved by this Association’s Committee 
on Jurisprudence and Law Reform, two members dissenting. 
57 A. B. A. Rep. 100, et seq. (1932). 
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1927 through 1931. The figures show that of a total 
of 17,777 cases for the period 1,119 were litigated in 
the Federal courts. Of the latter, 99 were originally 
brought in the Federal courts against the companies, 
488 were originally brought in the Federal courts by 
the companies and 542 were removed to the Federal 
courts by the companies. While the percentage of 
Federal litigation is comparatively small, the actual 
number of cases in the Federal courts as shown by 
these figures is fairly impressive. Moreover, the figures 
do not show to what extent the cases in the state courts 
were not susceptible of removal to the Federal court 
either because of lack of diversity jurisdiction or be- 
cause the amount claimed was less than $3,000. The 
figures do not show to what extent claimants volun- 
tarily reduced their claim to $2,999 to escape removal. 
Nor do the figures show the number of claims settled 
out of court on the basis of the probability that the 
case would be removed to a Federal court where the 
decision would be unfavorable to the claimant. 

In considering the extent to which uniformity may 
have been promoted, account must be taken of other 
factors than the rule of Swift v. Tyson. State courts 
may be brought into harmony with one another by 
recourse to exposition of the law in semi-authoritative 
treatises ; or by common training of lawyers and judges 
in modern law schools; or by the work of organiza- 
tions like the American Law Institute and the Com- 
missioners on Uniform State Laws.’°® 

But even if it could be shown that uniformity in 
rules of law was promoted by the practice of the Fed- 
eral courts, that conclusion would not establish that 
Swift v. Tyson was a sound or wise doctrine. There 
remains the further and fundamental question whether 
the making of uniform rules of law should be entrusted 
to the Federal judiciary in the fields where the national 
legislature is powerless to act.’? It is not merely that 
the legislature is entitled to share at least equally in 
the law-making process. The most serious objection 
is that the national legislature was powerless to alter 
rules of law after they were declared by the Federal 
courts in such matters as ordinary commercial law 
and torts. Many of those who praised the rule of 
Swift v. Tyson failed to appreciate this anomaly. Con- 


sider, for example, the statement of John Bassett ~ 


Moore (/nternational Law and Some Current IIlu- 
sions, p. 333): 

a There are subjects in respect of which, in 
spite of the fact that national legislation does not deal 
with them, the general convenience calls loudly for uni- 
formity. This is particularly the case in regard to the 
law relating to commercial matters. For this reason, I 
confess I have always considered the conception of the 
Supreme Court of the United States in Swift v. Tyson as 
essentially sound.” 

The need for uniformity has never been allowed 
to operate as a basis of power in Congress, which, was 
not granted in the Constitution, and it is hard to see 
why it should supply power, otherwise not granted, to 
the Federal judiciary 

The anomaly was particularly striking in the case 
of the law of insurance. At the very time when the 
Federal courts were announcing or making rules of 





9. These figures are cited in Yntema, Jurisdiction of 
Federal Courts in Controversies Between Citizens of Different 
States, 19 A. B. A. J. 149, 151, note. The slight discrepancy 
in the total appears in the report of the hearings. 

10. Cf. Shulman, The Demise of Swift v. Tyson, 47 
Yale L. J. 1336, 1349 (June 1938). 

11. Cf. Dobie, Seven Implications of Swift v. Tyson. 16 
Va. L. Rev. 225, 234; Hornblower, Conflict Between Federal 
and State Decisions, 14 Am. L. Rev. 211, 226. 


law with respect to the construction and enforcement 
of insurance contracts, the Supreme Court refused to 
reconsider its long-standing decision that insurance is 
not commerce. New York Life Insurance Co. v. Deer 
Lodge County, 231 U. S. 495. Thus the making of 
insurance law was held to be within Federal judicial 
power, but not within Federal congressional power. 

The anomaly was also striking in the field-ef torts. 
When Congress attempted in the First Employers’ 
Liability Act to modify the common law rules of 
liability of carriers, particularly with respect to the 
fellow-servant doctrine, the legislation was held uncon- 
stitutional because it failed to limit its application to 
carriers and employees engaged in interstate commerce 
at the time of the injury. First Employers’ Liability 
Cases, 207 U. S. 463. Subsequently a new statute 
was enacted which made the required distinction and 
which was upheld. 223 U.S. 1. The result has been 
a ceaseless flow of litigation under the statute to deter- 
mine whether particular employees were or were not 
engaged in interstate commerce at the moment of in- 
jury, a question which frequently depends on almost 
fantastic distinctions. At the time that these legislative 
efforts were thus drawn in question the Federal courts 
were establishing their own rules regarding .the scope 
of the fellow-servant doctrine in tort cases, including 
cases involving railroads. The authority of the Fed- 
eral courts to establish these rules did not, of course, 
depend on any showing that interstate commerce was 
involved ; diversity of citizenship was sufficient. It was 
in one of these fellow-servant cases, Baltimore & Ohio 
Railroad v. Baugh, 149 U. S. 368, 403, that Mr. 
Justice Field delivered a trenchant dissent from the 
whole doctrine of Swift v. Tyson, declaring : 

“I cannot permit myself to believe that any such 
conclusion, when more fully examined, will ultimately be 
sustained by this Court. I have an abiding faith that 
this, like other errors, will, in the end ‘die among its 
worshipers.’ ” 

There is a certain measure of poetic justice in the 
fact that it was in another case involving the liability 
of a carrier for negligence that the doctrine of Swift v. 
Tyson did indeed “die among its worshipers.” 

V 

The considerations which have been outlined seem 
ample justification for the overruling of Swift v. Tyson 
as a matter of wise judicial judgment. The Court, 
however, relied on a reconsideration of the meaning 
of Section 34 of the Judiciary Act of 1789, and a 
reconsideration of the constitutional basis for the doc- 
trine. 

As to the statutory question, attention was called 
by the Court to the researches of Mr. Warren on the 
origin of Section 34 and its revision by Ellsworth prior 
to passage. See Warren, New Light on the History of 
the Federal Judiciary Act of 1789, 37 Harv. L. Rev. 
49, 85-88. The discovery by Mr. Warren of the his- 
tory of this section had, however, been brought to the 
attention of the Court in the Black and White Taxicab 
case (276 U. S. 518) and was not then regarded as 
sufficient to overturn the construction of Section 34 
which had been given by Justice Story.” 

With respect to the constitutional argument, it 
may be observed that the question was not argued to 





12. Instead of the phrase “the laws of the several 
States,” contained in Section 34, the original draft employed 
the phrase “the Statute law of the several States in force 
for the time being and their unwritten or common law now in 
use, whether by adoption from the common law of England, 


(Continued on Page 644) 
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LAWYERS AND THE RIGHTS OF CITIZENS 


Leadership of the American Bar Association Should Make It Clear that the American Lawyer, 
While Abating no Whit of His Loyalty to His Client’s Cause, Still Thinks in Terms of Human 
Welfare, the Rights, the Security, the Happiness of the Average Man—Creation of a Com- 


mittee on the Defense of Liberties Vouchsafed by the Bill of Rights, with Authority to Take a 


Militant Stand Where the Case Calls for It, Recommended—Study of Recommendations of 


Section on Judicial Administration and Judicial Selection and Tenure Urged—Example of Fed- 


eral Rules of Civil Procedure Commended to States—Legal Aid, etc.* 


By Hon. Frank J. HoGAn 
President of the American Bar Association, 1938-39 


AMERICAN Bar AssociaATION: I am conscious 
that today there has come to me the greatest 
privilege and opportunity which American lawyers can 
bestow on one in their ranks. For the honor, I am 
deeply grateful. Aware of the responsibility that 
accompanies the trust, I dare to hope to be able to 
accomplish some things of genuine service to our pro- 
fession and our country, because he who assumes this 
office at this time has ready to his hand a well-charted 
course, far-reaching, and of the utmost import to what 
Aristotle rightly termed “Justice, the first concern of 
mankind.” To succeed at all, I shall need your help. 
And I confidently count on it. 

The policy-determining and governing body of the 
Association is and should be the House of Delegates. 
Only the results of a referendum vote of the member- 
ship, or of the profession as a whole, can constitute a 
more authoritative expression of policy. I expect to 
use the procedure contemplated by our Constitution 
and By-Laws, whereby the President can obtain the 
expression of the views of the members of the House 
on the principal matters which arise, just as we send 
major questions to a mail-ballot vote of our member- 
ship. 

The House of Delegates and the other represen- 


M* PRESIDENT AND FELLOW MEMBERS OF THE 


tative agencies of the Association have functioned, 
under our new Constitution, for two years and 
have fully justified their creation. The period of 


experimentation may fairly be said to have ended. 
We are steadily moving forward, making the present 
structure an effective aid to the accomplishment of our 
objectives. After all, the American Bar Association 
is, and will continue to be, the broadly representative 
organization of the lawyers of the United States. Other 
organizations may, and do, bring together lawyers who 
are interested in special branches of the law, or in the 
advocacy of particular views, or in the furtherance of 
special objectives at a particular time. The American 
Bar Association is the one organization which, through 
the years, is devoted comprehensively to the interests 
of the profession, the country, and the people in so far 
as they are affected by law and by the administration of 
justice according to law. As I said in your behalf in 
Kansas City last September, so I say now: 





*Address delivered upon the occasion of being inducted into 
the office of President of the American Bar Association at its 
Annual Meeting in Cleveland, O., Friday, July 29, 1938. 
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the American Bar Association is the repre- 
sentative and inclusive organization of the legal profes- 
sion. It is made up of lawyers of all political parties, all 
religious faiths, all sections of the country—lawyers of 
all sorts of views on all sorts of questions. It is—as it 
should be—a forum in which every lawyer is free to ex- 
press his own opinions 

During the coming year we shall try to emphasize, 
and mark for accomplishment, some of the major pur- 
poses of the Association, and shall try to keep the activ- 
ities of the Association within the practical bounds 
made necessary by our limited financial resources. 
Unfortunately we cannot undertake to do all that mem- 
bers would like to have us do. 


I 

More than anything else, I am eager that the 
leadership of the American Bar Association shall make 
it clear to the whole country that while “above all 
else the American lawyer has loyalty to his client’s 
cause,” the organized bar and lawyers as citizens are 
actively devoted to the interests of their country as 
well as their profession, and that they think in terms 
of human welfare, the rights, the security, and the hap- 
piness of the average man, whether or not he ever 
hires a lawyer. The administration of justice, the inde- 
pendence of our courts, the social purposes of our laws, 
the practices and numbers of our agencies of govern- 
ment—none of these is of any great public usefulness in 
the long run, unless it makes the average citizen more 
secure in his liberty and his rights and unless it min- 
isters to his happiness, peace of mind, and well being. 
Our Bar Associations, too, and all the work we do in 
them, must serve the welfare of the people, and espe- 
cially people who are unable themselves to employ 
lawyers. 

Steadily through the years, the American Bar As- 
sociation has broadened the relationship of its work to 
problems of social welfare, and has extended its activity 
in the fields in which there seemed to be possibilities 
of helping men and women generally, rather than 
merely clients or lawyers. 

In the drafting and recommending the uniform 
adoption of State laws to regulate and prohibit the 
commercial exploitation of the labor of children in 
industry, the American Bar Association was a pioneer. 

In 1936 in Boston, we created the Standing Com- 
mittee on Labor, Employment and Social Security, to 
the end that the Association might make its humani- 
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tarian contribution to the study and development of 
the law in this expanding field. A great deal of val- 
uable preliminary work has been done by that Com- 
mittee. It is my purpose that it shall, in behalf of the 
organized profession, render all practicable assistance 
in connection with the legal problems pertaining to 
labor, employment and social security. 


II 


Also for the purpose of making it clear that the 
organized lawyers of the country, under the leadership 
of the American Bar Association, are anxious to do all 
in their power to protect rights and defend immunities 
constitutionally guaranteed to every person, I deem it 
timely to make what seems to me an important recom- 
mendation for your consideration. 

All over this land next year, there will be cele- 
brations of the 150th Anniversary of one of the most 
important events in American history. For. although 
it was on September 17, 1787, that the body of the 
Federal Constitution was signed at Philadelphia, it was 
not until September 25, 1789, that the first Congress 
submitted to the thirteen States the most glorious two 
small pages yet written in the English language. Called 
by lawyers the first Ten Amendments to the Constitu- 
tion of the United States, popularly and accurately 
known as our Bill of Rights, those pages contain 462 
words, which can be read, aloud and deliberately, in 
just two and a half minutes, and yet in them are to 
be found the most vital declarations ever made by men 
to assure the preserving of the most highly prized 
rights of a free people. 

It seems to me to be important that the American 
Bar Association shall take immediate and _ practical 
steps to assure the American citizen, be he poor or 
rich, that if rights and immunities vouchsafed to him 
by the Bill of Rights are anywhere denied to him or 
threatened with denial, impartial and speedy investiga- 
tion will be made, and, where the facts warrant it 
there will be certainty of the assistance of competent 
lawyers, for defense and protection, in cases which 
otherwise might go undefended. 

The importance of the subject and my deep in- 
terest in it are by no means new. As long ago as 
Washington’s Birthday in 1924, speaking in Hagers- 
town, Maryland, I said: 


“To my mind nothing is so vital as the first ten Amend- 
ments to the Federal Constitution. And he is blind indeed 
who does not know that, not by the thoughtless or the 
powerless, but by those in high places holding great power, 
time and time again within the last two decades has the Bill 
of Rights been treated as a scrap of paper. . . 

‘Because occasionally the end attained seems desirable 
we treat lightly the disclosure that agents of the Govern- 
ment are engaged in the deplorable practice of tapping tele- 
phone wires going into private homes. We are prone to 
sleep when step by step the search and seizure provisions 
of the Constitution are made ineffective and when legisla- 
tive committees, under the thinly veiled guise of calling for 
information for legislative guidance, trample upon every 
right of privacy In high places the practice has grown 
up of regarding the Bill of Rights as prose poetry for the 
admiration of children and the contempt of office-holding 
adults.” 


I repeated and amplified that before the American 
Bar Association at Washington in 1932. 
views have been attracting wide attention 
because the trampling recently sometimes has been 
upon well-worn shoes, the hurt done thereby has been 


Lately these 
Perhaps, 
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considered more important than when the crushed toes 
were encased in the patent-leather footwear of the 
wealthy or the rights denied or the privacy invaded 
were those of the business corporation. It may come 
to be considered, as it should be, that violations of the 
sill of Rights are intolerable, no matter whom they 
affect and whether they be committed by the mayor of 
an American city, a committee of the United States 
Senate, an administrative tribunal, a governmental 
department, or an official drunk with temporary power, 
contemptuous of constitutional limitations, and _ reck- 
less of the rights of others. 

Violations of the rights and immunities which the 
Bill of Rights solemnly guarantees shall not be violated 
are not new; they are not infrequent ; they are not con- 
fined to any one locality, political party or agency of 
government; they are not aimed at any one race or 
religion or occupation. Denial of, or attacks upon, the 
basic rights of any citizen constitutes a common danger 
to the rights of all citizens. 
of the provisions of the 
of all Americans. Lawyers should be especially vigilant 
and ready in defending the liberties of the humblest 
as well as of the most conspicuous. A lawyer drafted 
the Bill of Rights. Lawyers in the thirteen States 
obtained its ratification. 
upon the observance of every single guarantee in it, 
to see, at whatever risk, that those guarantees shall 
not be weakened or destroyed. 

I do not mean, nor will you understand me as 
meaning, that this vigilance should be for any class 
or classes—the supposedly privileged or the frequently 
mentioned underprivileged. It must be for all. Nor 
do I mean that we should be aroused when the viola- 
tions come from one repository of power rather than 
from another. They are intolerable, irrespective of their 
source. Regardless of who offends or who suffers by 
the offense, we should be quick to protest, and to seek 
legal restraint upon and redress for the infringements. 
The United States will not remain a free country for 
any of us unless it remains a free country for all of us. 

The time is here, yes, it has long been with us, 
when anyone and everyone wielding any sort of gov- 
ernmental power must be made to know that the pro- 
tection of a free people reserved to them in their 
written Constitution must not be ignored. A very wise 
Nation’s highest judicial tribunal 


Insistence upon observance 
3ill of Rights is the concern 


It is for lawyers to insist 


member of the 
warned us that 


“A people may grow careless and overlook at what 
cost and through what travail they acquired even the least 
of their liberties. The process of deterioration is simple. 
It may come to be considered that a constitution is the 
cradle of infancy, that a nation grown up may boldly ad- 
vance in confident security against the abuses of power, 
and that passion will not sway more than reason. But 
what of the end, when the barriers erected by wisdom 
gathered from experience are weakened or destroyed? And 
weakened or destroyed they may be when interest and 
desire feel their restraint. What then of the end? Will 
history repeat itself?” 

lias diated eae | 

History—those pages of history on which are writ 
stories of governments which were organized, flour- 
ished, and destroyed, in lands where peoples first 
sought, then for a time enjoyed, and finally lost, liberty 
—will not repeat itself here so long as we cherish and 
follow the examples which have made immortal the 
names of a host of our profession who risked every- 
thing in unflinching assertion of the lawyers’ inde- 
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pendence and unbendable insistence upon the main- 
tenance of costitutional safeguards. 

The American Bar Association, through its com- 
mittees and has many times rendered great 
and enduring public service in defense of institutions, 
laws, and important under free government. 
I propose now that our Association shall be alert and 
vigilant also in defense of the rights and liberties of 
the individual. To that end, I favor and recommend 
the creation, at this meeting, of a Committee on the 
Defense of Liberties Vouchsafed by the Bill of Rights, 
with authority to take a staunch and militant stand, 
after impartially ascertaining the facts, whenever it is 
found rights being threatened or 


sections, 


ideals, 


that those are 
impaired, and may otherwise go undefended or lack 
adequate public presentation. Such a committee, | 
suggest, should have power to act for the American 
sar Association and to ask for and enlist the cooper- 
ation of State and local bar associations. Such a com- 
mittee, if wisely constituted and led, would surely 
become an important factor in the future, not only of 
our Association, but of our country. 

This does not and could not mean that the Amer- 
ican Bar Association, through this Committee, would 
intervene in concern itself with every case in which 
a citizen claimed that his rights under the Bill of Rights 
were denied or endangered. Substantial and selected 
cases would have to be canvassed and taken up. The 
aid of appropriate committees of State and local bar 
associations would be enlisted. Many such committees 
but lack and need national leadership. 
things would be the Committee’s 
tiality, its high character and standing, 
The public would, 


are in existence, 

The 
complete impa 
and its fearless discharge of duty. 


essential 
] 
i 


[ believe, welcome and heed the investigations, find- 
ings, and actions taken by an impartial and rep- 


resentative body, in full cooperation with the orderly 
administration of justice. There is need for such an 
agency. If given the power, I shall appoint a Com- 
mittee which will command the confidence of the 
Association and the public, 


It 


During the past year, the logic of events gave 
prime importance to the development of suggested 
methods for improving further the administration of 
justice, particularly within the States. The promul- 
gation of the new Federal Rules constituted an accom- 
plishment which made it timely that a substantial start 
should be made, under the auspices of this Association, 
to bring about the improvement of procedure for the 
administration of justice in State courts. Our Section 
for Judicial Administration took hold. In less than’ a 
twelve-month incredible progress has been made. The 
reports committees of that Section 
(coupled with that of our Committee on Judicial Selec- 
tion and Tenure to which I shall refer later) represent, 
in the apt language of President Vanderbilt, “a labor 
out of all proportion to the number of pages in print,” 
and really embody “a life-time of study, and of judicial, 
professional or professorial activity on the part of the 
chairmen and committee members who submitted them.” 
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The recommendations of those committees should 
be immediately studied by State and local bar associ- 
ations and by lawyers everywhere throughout the 


country. As many lawyers as possible ‘should take 
part, as they did on the Federal Rules, in sorting out 
and testing those measures which, if adopted, would 
make greater advances in the improvement of pro- 





cedure for the “administration of justice under the law 
—the only cement that can hold together a society of 
free-born men’—than anything that has occurred 
since governments were established and courts set up 
in America. 

These reports, impressive as they are, are at 
present but blueprints for your consideration, archi- 
tects’ designs for your study and approval. Without 
your support and action, they will accomplish nothing. 
Historically we know that the Constitution was lifeless 
paper until John Marshall breathed vitality into it. 

The provision in the Constitution of this Associa 
tion limiting the President to a single term of one year 
does not imply annual change of policy. Continuity 
of efforts to obtain objectives once decided upon is 
essential. For more than two decades, the American 
Bar Association literally hammered at the doors of 
Congress seeking legislation empowering the Supreme 
Court to promulgate Rules of Civil Procedure for Fed 
eral District Courts. And just as we despaired in 
1933, Attorney General Cummings induced Congress 
to enact the long-sought legislation under which, in 
less than fifty days from now, there will go into effect 
those new Rules which none but the most pessimistic 
can doubt will so improve, simplify and speed up pro- 
cedure in Federal Courts as to relegate complaints 
against “the law’s delay” to seventeenth century 
drama. 

We now urge upon the States their adoption of 
practical plans for accomplishing in their courts im- 
provements paralleling those which the new Federal 
Rules are destined to accomplish in the Nation’s courts. 
Earnestly do I urge upon the bench and bar of every 
State careful study of these reports. They have been 
separately printed in convenient form and are readily 
accessible. A copy has been sent to every judge as 
well as to all our members. They are intended to be 
read, studied, and acted upon, and not merely filed. 
State and local bar associations, it is hoped, will 
promptly appoint committees charged with the special 
duty of taking active steps to obtain the adoption of 
these recommendations which, it is confidently pre- 
dicted, will improve the procedure of their courts “for 
serving the ends of justice.” 

IV 

The best designed and constructed battleship would 
go upon the rocks, of which songs have warned sailors 
to beware, if not adequately manned and competently 
commanded. And it is equally true, as so pointedly 
stated by Attorney General Cummings last Monday, 
that “If you lack man power you cannot administer 
justice, no matter what rules you have.” 

That unassailable truism, thus pungently phrased, 
has been for years the refrain of the theme song of our 
Committee on Judicial Selection and Tenure, and its 
predecessor in the Conference of Bar Association Del 
egates. We need but turn to their reports to find it 
stated, repeated, reiterated, thus: 

“In the last analysis Justice depends upon the judge. 
Given a judge of sound judgment, learned, courageous and 
independent, and justice will be well administered under 
almost any system of laws. Given a judge unlearned, 
timid, and whose horizon is the next election, and justice 
will be poorly administered under the best system of laws.” 

One does not have to argue to lawyers the im 
portance of the judiciary. But we should bend our 
energies to making that importance crystal clear to 





1. Report of the 1935 Committee on Judicial Selection of 
the Conference of Bar Association Delegates. 
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Never before have the activities of govern 
ment so closely and so constantly projected themselves 
into the daily affairs of all men. Emphatically truer 
now than when John Marshall said it is that: “The 
; to every man’s fireside. It passes 


laymen. 


law comes home 
upon his property, his reputation, his life, his all.” 
Hence more than at any previous time the judge is 
necessarily the safeguard of security and liberty, ‘the 
last bulwark of the rights of the citizen.’ 

We are striving to improve both adjective and 
substantive law. But, as pointed out in this year's 
Report of our Committee on Judicial Selection and 
Tenure, “sound substantive law, the best procedure, a 
bar of the highest qualifications, cannot be effective 
without” able, independent judges, carefully selected, 
assured of adequate tenure, properly compensated, and 
aided by competent Popular 
elections of executives and legislators are provided for 
within constitu 


he people. But 


administrative staffs. 
pecause they are intended to reflect, 
tional limitations, the changing will of t 

“It is not the function of the judicial branch to repre 
sent current views, nor even the views of the other 
branches. If their high functions are to be performed 
properly, they must at times declare against the popular 


stand, if need be Government 


view. They must against 

itself, and always in support of the constitutional rights 
of the citizen. Therefore the reason for direct election, 
applicable to the executive and legislative branches, does 


judges. hould 


They 
| 


not pertain to the selection of the 
he demands of ma- 


be above any popular clamor; above t 
jorities or minorities.” 


I earnestly commend to the attention of lawyers 
and civic organizations everywhere the repeated recom 
mendations of our committees that there be substituted 
for direct popular election of judges, a procedure for 
appointment by dual commission to 
present a list of nominees, and the other, the executive, 
to appoint from the list, with power in the people at 
non-competitive elections to approve or reject the 
appointments, and with the judges thereafter period 


agency, Orie a 


ically going before the people upon their records. In 
this way the original appointment may be properly 
circumscribed, politics in the appointment reduced to 
the minimum, and the ultimate power remain in the 
people, where it belongs. In this way good appoint 
ments in the first instance may be confidently expected, 
and at the same time a means provided for the removal 
of him who demonstrates a lack of judicial qualifica 
tion, 

The House of Delegates of the Legal Profession 
at its meeting in Columbus, Ohio, in January, 1937, 
approved such a method as the best available substitute 
for direct election. I appeal to all 
tions to give these recommendations careful study and 
active support. 


State bar associa 


Vv 
For years the cry has gone up in the land for 
better law enforcement. My mention of those 
frequently used two words has doubtless already caused 
you either to wince in anticipation of platitudes or 
become resigned to a dusty lecture on the age-old 
enigma of conforming law in books with law in action 
In the solution of the problem of law enforcement 
and of translating words into actions—government 
has its duty and the members of the profession of the 
law have theirs. What are they? 
2. Ibid. 
3. Report of the 1935 Judicial 
the Conference of Bar Association Delegates. 


mere 





Selec tic mn of 


Committee on 
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In an immediate sense, government has two indis 
pensable duties—the selection of proper personnel and 
the provision of adequate facilities. As to the first 
of these, not only must judges and public officers be 
impartial, they must be efficient—lest the guilty and 
the anti-social escape the laws. They must have judg- 
ment and lest the public suffer by their 
mistake. 

As to the second, the facilities which g: 
officers are at 


wisdom, 


vernment 
4 | - 
rhere 


must provide its least three: 


must be clear and workable legislation. The tril 
of justice must be sufficient in numbers and authority. 


yunals 
And the public officers charged with the administration 
of the laws, the discovery of offenders, and the presen 
tation of cases must not only be sufficient in numbers 
and authority but must have organization and physical 
equipment adequate to the conditions of the day. These 
requisites, it is only fair to and 
improved, in the Federal field, under Attorney General 
Cummings’ administration of the Department of 
Justice. 

So much 

Members of the bar, on the other 
tions which may, for convenience, be classified as pro 
fessional and public. 

As lawyers profession 
which supplies life-blood to the judicial and 
istrative arms of the nation—the individual 
of the bar have their highest responsibility in 
of personal honor and professional ethics ; 
class, they have the opportunity to render 
service through group action, in their bar 

As citizens, exercising the prerogatives of d 
racy, members of the bar must naturally shoulder 
greater responsibility in all aspects of 
administration, 

When we speak of law enforcement and the duties 
of government and the profession, 


say, have increased 


for what government may do. 


hand, have func 


members of a_ trained 
admin 
members 
matters 
and, as a 
public 
associations. 
=: moc 
still 
| 


law making and 


it is ordinarily 
assumed that we mean the criminal law. Undoubtedly, 
this assumption is a heritage of a simpler day when 
enforcement of the criminal law was the principal form 
of governmental action. Today, of course, 
law has become of at least as great importance 


the civil 
and has 
far outstripped the criminal law in volume and com- 
plexity. The problem of law enforcement is, therefore, 
magnified many the civil our 
national life. 


side of 


times on 


VI 
think, to 
the subject of legal 


And that leads me, quite naturally | 
something very dear to my heart 1 
aid and the work of the National Association of Legal 
\id Organizations. The American Bar Association has 
done much to promote and develop legal aid work. 
It should do even more. 

When one, capable of paying for it, needs legal 
advice or needs to prosecute or defend a case, he goes 
to a lawyer. If a man needing such legal assistance 
cannot pay for it, what is he to do? 

I like to recall the words of the judges’ oath to 
“do equal right to the poor and to the rich.” He who 
must invoke the aid of the law but has no money for 
counsel fees or court costs, nevertheless has an invi- 
olable right to redress under the constitutional guar- 
antee to every citizen of the equal protection of the 
laws. To none, rich or poor, should government sell, 
or delay, or deny right or justice. 

This ideal of equality of justice is as ancient as 


the aspirations of our race. Sometimes we fall short 














Our New PREsIDENT: FRANK J. HoGANn 


619 





of its fulfillment, but a good deal has been achieved ; 
enough indeed to enable us to know that a complete 
realization of the ideal is practicable. 

There are more than eighty legal aid offices now 
in the United States. Yearly they care for over 300,000 
applications for legal assistance. 

A legal aid office is a law office with a staff of 
attorneys to whom a poor person may apply and get 
help. It is like any other law office except that it has 
more clients and sends out no bills. 

1921 the American Bar Association has con- 
tinuously had a Committee on Legal Aig Work. Since 
then many state bar associations have followed suit. 

The reason all this has not been more widely 
known is that legal aid workers have never courted 
publicity. They have devoted their energies and re- 
sources to going about their work quietly, efficiently, 
and they have 


Since 


scrupulously abided by the canon of 
ethics relating to the confidential relationship between 
attorney and client. They have never sought to exploit 
their good work, the heart-breaking cases that come 
to their doors, or the fact that, because they go into 
court only when careful investigation leads them to 
believe they are right, they win 90 per cent of their 
litigated cases 

Reginald Heber Smith, Chairman of our Com- 
mittee on Legal Aid Work, after years of study, wrote 
a book entitled “Justice and the Poor.” I wish every 
one of you could read it. Mr. Harrison Tweed, of the 
New York Bar, whose interest in legal aid work is 
outstanding, has said that “if a man starts to read 
‘Justice and the Poor’ he will finish it.” 

In his book Mr. Smith states that 

“Differences in the ability of classes to use the ma- 
chineryof the law, if permitted to remain, lead inevitably 
to disparity between the rights of classes in the law itself. 


And when the law recognizes and enforces a distinction 
between classes, revolution ensues or democracy is at an 
end.” 


This has not happened; need not happen; and, I 


am sure, will not happen. 


No longer should the light of legal aid work hide 
under a bushel. The time has come to emphasize what 
the profession is doing, increase the good work, and 
enlist much needed support for it. Our profession 
cannot contribute all that this work calls for, any more 
than the medical profession can alone support all hos- 
pitals and provide all free treatments which human 
suffering calls for. But we can do a great deal directly 
and by attracting the aid of others. 

I shall recommend to the Board of Governors an 
increase of our legal aid activities and support, to the 
ultimate end that every person in this nation shall be 
assured that his own legal problems shall be effectively 
met, fully and without delay, honestly and without 
denial, wherever and whenever that need exists. 

In this work we shall need the indispensable aid 
of state and local bar associations. I am sure that we 
can count on their cooperation. 


VII 

About 560 years before Christ, Solon made refer- 
ence to the slowness of Justice; Horace in the year 
24 B. C. announced that justice was still “moving 
slowly” ; Shakespeare in 1601 had Hamlet include “the 
law’s delay” among those things that justified suicide ; 
a third of a century later George Herbert complained 
that “lawsuits consume time.” A century passed dur- 
ing which the changes were rung on this ancient com- 
plaint until Bishop Burnet, in his History of His Own 
Times, in 1723, set it down that “The law of England 
is the greatest grievance of the nation, very expensive 
and dilatory.” Dickens devoted a volume to the sub- 
ject, and Walter Savage Landor, in his Imaginary Con- 
versations, gave us the since overworked phrase “De- 
lay of justice is injustice.” We are at death grips in 
America with this age-old problem of government. 
Progress, gratifying progress, has been made. Let us 
tighten our hold and go on until the history of our 
time will record as its great achievement Justice, Sure 


and Speedy, for All. 


OUR NEW PRESIDENT: FRANK J. HOGAN 


Y unanimous action of the House of Delegates in 
BR Cleveland on July 29th, Frank J. Hogan, of the 
District of Columbia, became the sixty-second 
President of the American Bar Association. The 
Journal takes pleasure in presenting in this issue a new 


portrait of the incoming President, together with a 


sketch of his life and his activities in Association 
affairs. 

Mr. Hogan was one year old when the American 
far Association was organized. He was born in 
Brooklyn, New York, on January 12, 1877. In his 


his widowed mother took him to Charles- 
rolina, where he was brought up in the 
st cousin, now the distinguished junior 
South Carolina, the Honorable James F. 


seventh year, 
ton, South (¢ 
home of his fi 
Senator fron 


3yrnes. In Charleston he attended the public and paro- 
chial schools, and began work as a railway clerk. In 
his twentieth year, his work took him to Savannah, 
Georgia, to live His familiarity with transportation 
matters in the South Atlantic States made him secre- 


tary to the ( | Quartermaster of the American Army 


of Occupation in Cuba, at the time of the Spanish- 
American War. 

He was then transferred to the War Department 
at Washington, as secretary to the Quartermaster Gen- 
eral of the United States Army. While serving in that 
capacity, he resumed the legal studies which he had 
begun with the reading of law in Savannah under the 
tutelage of the gifted Ex-Judge Peter Meldrim, later 
a President of the American Bar Association. He at- 
tended Georgetown University School of Law, and was 
graduated as honor student in 1902. In that year he 
was admitted to the Bar. 

For the first few years, he was what was known 
in Washington as a “sun-downer.” He held his place 
in the government service and worked in the War De- 
partment day-times. Evenings and on days taken as 
vacation leave, he practiced law. It was not long, how- 
ever, before recognition of his talents enabled him to 
become a full-time lawyer in general practice, which 
he has been ever since. For the ten years from 1908 
to 1918, he was also a member of the Georgetown Uni- 
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versity Faculty of Law, and taught wills, partnership 
and evidence. In the last-named subject, he introduced 
the “case system” at Georgetown. In 1925, he received 
the honorary degree of Doctor of Laws from his alma 
mater, and is the National President of its numerous 
alumni. 

His thirty-six years at the Bar have been devoted 
almost exclusively to trial work in the Federal Courts. 
Solicitor-General Robert H. Jackson recently spoke of 
him as “one who thinks always in the terms of the fight- 
ing, working lawyer in the front-line trenches of the 
profession.” A feature of his career is that he has 
never tried an important case in which he was retained 
directly by the client. His retainers have come from 
brother lawyers, who called him in to aid their clients’ 
cause. His rise and distinction in the profession have 
never rested upon any political, banking, industrial or 
group connections, 

Mr. Hogan was President of the District of Colum- 
bia Bar Association in 1932-33, which included the 
occasion when that important local Association was host 
to the American Bar Association at the time of the lay- 
ing of the cornerstone of the United States Supreme 
Court Building. He was President of the Lawyers’ 
Club of Washington in 1930-32, and is a member of 
the Delta Theta Phi law fraternity. His life and his 
work have taken him into many States, and have given 
him an understanding acquaintance with their local 
conditions and problems, as well as a wide acquaintance 
among their lawyers and people. 

He became a member of the American Bar Asso- 
ciation in 1911, and began to take an active interest in 
its affairs about fifteen years later. At the annual 
meeting at Grand Rapids in 1935, he was elected to its 
Executive Committee, and was named as member of 
the important Budget Committee, of which he was 
Chairman in 1935-36. In that capacity as well as 
through service on several other sub-committees of the 
then governing body of the Association, he gained an 
insight into the many-sided activities of the Associa- 
tion. 

He had an advisory relationship to the develop- 
ment of the plans for an improved organization of the 
legal profession in the United States, and sat in the 
first sessions of the House of Delegates, when that 
epoch-making body came into being in Boston in 1936. 
At the Columbus and Kansas City meetings of the 
House, he was a delegate representing the District of 
Columbia Bar Association. 

Mr. Hogan’s point of view and purposes may be 
best stated in his own words, spoken in other years. 
At Kansas City last year: 

“This is not ‘just another convention.’ There is real 
significance and purpose in the coming together of so many 
American lawyers at this time. We here, in the heart of 
the nation, will have the first real test of our new organ- 
ization. Its central idea is to get away from mere forms 
and ceremonies, mechanics and motions, and to get down 
to brass tacks, taking specific and effective action on im- 
portant matters which affect the country, the profession, 
the courts, and the administration of justice. And in doing 
this, in the most practical way, we are now set up so as 
to give the lawyer who cannot attend meetings away from 
home a larger and broader part in the decision of the 
policies of the Association, by affording him opportunity 
to express his views at home.” 

His concept of the inclusive character of the Asso- 
ciation, in which there is “room and werk” for men 


of all manner of beliefs upon divisive issues, was then 
made known, as follows: 


“The American Bar Association is the representative 
and inclusive organization of the legal profession. It is 
made up of lawyers of all political parties, all religious 
faiths, all sections of the country—lawyers of all sorts of 
views on all sorts of questions. It is—as it should be— 
a forum in which every lawyer is free to express his own 
opinions—and usually does. All varieties of views are 
expressed by those who address our meetings. They are 
the views of the individual speakers, not of the Associa- 
tion. Its views are decided and expressed only by its 
House of Delegates, or, on major questions, by the direct 
votes of the rank and file of its members.” 

As to the availability and use of the democratic 
procedures provided by the present structure of the 
Association, he said: 


“The referendum procedure which so lately enabled 
the Nation and Congress to hear the voice of the legal pro- 
fession is at hand to make heard that voice on every vital 
question on which our position should be clear. Let's 
use it!” 

The assertion sometimes heard, to the effect that 
the American Bar has lost its former leadership in 
public affairs, has long been rejected by Mr. Hogan, 
and he takes delight in adducing the available facts to 
refute it, even as he hopes to do all he can to help 
maintain that leadership. He said, in 1937, as to law- 
yers: 

“Members of no other profession or vocation are so 
honored and so trusted with the most important concerns 
of government and the most sacred affairs of life. . . 

“For sixty years the American Bar Association has 
served our country and our profession. Often it has been 
subjected to splenetic attack. In spite of that it has grown 
in strength and usefulness. In this year as the attacks 
increased in virulence, the Association increased in mem- 
bership. . . 

“Let us make sure that any one who strikes at Amer- 
ican lawyers will find that he is attacking, not scattered 
individuals, but a virile and effective organization.” 

Probably the new President’s dominant purpose 
and point of view about Bar associations is that they 
shall serve, not private clients, not those who can and 
do employ lawyers, but the welfare, rights and happi- 
ness of the average citizen, who may not be able to hire 
a lawyer. All his life, he has been intent on advancing 
the rights and welfare of the people through social jus- 
tice under law; and he has not always agreed with the 
expressed views of some Bar Associations on issues 
that have arisen. 

A pronounced humanitarian, he has demanded that 
the lawyers advance and assist affirmative actions, 
rather than offer negations and obstructions. At Kan- 
sas City in 1937, he declared: 

“It is gratifying to note that the Committee dealing 
with the Child Labor question recommends to this meet- 
ing that a referendum be had to publicly register the pro- 
fession’s sentiment on the subject of overcoming by law 
the manifest evils of child labor. There has been wide- 
spread misrepresentation of this Association’s position om 
the question. The lawyers of America are not, and never 
have been, opposed to effectively limiting the commercial 
employment of child labor, or to absolute prohibition of 
the exploitation of children in industries. Opinions differ 
only regarding method—whether Federal or state legisla- 
tion may be most effective, and whether for the former 
a constitutional amendment is needed, and if needed, its 
scope.” 

To guide and make effective the affirmative views 
voted by the members of the Association on the 1ssues 

(Continued on page 624) 
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THE BAR’S PART IN THE MAINTENANCE OF 
AMERICAN DEMOCRATIC IDEALS 





As Changing Conditions Bring New Factors into Play or as New Customs or Habits Create 

New Conflicts of Interest, the Law Must Find the Answer to the Problems—lIt Is the Obliga- 

tion of the American Bar to Contribute Its Learning and Ability to Make Sure that the New 

Shall Be in Conformity with the Ideals of the Past—Need of the Spirit of Tolerance in the 

Profession to Bring about Public Confidence in the Patriotism and Wisdom of the Bar—The 

Country Has a Right to Expect Its Lawyers to Be Diligent in the Maintenance of the Frame- 
work of Our Government and Our Great Democratic Ideals.*. 





By Hon. STANLEY REED 
Associate Justice of the Supreme Court of the United States 


OR a number of years one of my chief satisfac- 
F tions has been to talk before groups of my own 

profession on legal topics. Whatever may have 
been the reactions of my listeners, I experienced real 
gratification in criticizing without embarrassing ques- 
tions or replies, stare decisis, where the rule was in 
opposition to my conception of the law, legalistic inter- 
pretations of the Constitution and the obvious failures 
of some judges to comprehend the effect of economic 
change on the application of legal principles. This out- 
let gave an opportunity to wander, free of inhibitions, 
in the pleasant pastures of what seemed intellectual 
freedom. One felt as though he were standing before 
the Bench and boldly saying, with questioning finger, 
“What, sir, is your definition of commerce among the 
States?” or “Do you take the position that this statute 
is a threat to our dual system of government?” At 
this convention it must be left to others to ruffle the 
calm of legal complacency. What I am to say may 
seem trite and stilted. 

I am sure you will make due allowance for the 
limitations of judicial propriety. 

Conventions such as this have a dual function, to 
consider problems peculiar to our profession and the 
place of that profession in the life of the Nation. At 
a time when the rising forces of proscription, purges 
and expropriations are taking property and liberty from 
peoples in other parts of the world, when speech is 
free only to those in power and discussion, verbal or 
written, must be within the limits of strict censor- 
ship, it behooves the American Bar to appraise its abil- 
ity to contribute to the maintenance in this land of the 
Democracy of our forefathers. 

The Bar, in its ability to make such contributions, 
has obvious advantages over many other groups. It is 
a cross-section of our population. Unlike other arts or 
sciences, no race or creed possesses an aptitude for 
jurisprudence markedly superior to that of strangers 
to their blood. Confucius, Solon, Moses, Justinian, 
Grotius, Blackstone illustrate the point. Were I to 
name contemporaneous masters of the law, in the world 
or in America, the same diversity of national inheritance 





*Address delivered at the Association dinner given under 
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would appear. If one takes a census of any local bar, 
the antecedents and experiences of its members are 
strikingly similar to the social groups of that com- 
munity. 

Not only does the Bar draw from a broad base, but 
its experiences likewise touch every phase of life. We 
are as ageless as the river. Into our membership flows 
the revivifying stream of youthful advocates refreshing 
the otherwise stagnant body with their novel viewpoint 
and modern attitude. Some lawyers are office counsel- 
ors, others delight in jury trials. We specialize in 
the exchange issues, financial matters, probate, taxa- 
tion, labor laws, patents, admiralty and a host of other 
subdivisions of our broad domain. Men of all shades 
of opinion and of every interest are our clients and 
our friends. 

As our profession is the development and appli- 
cation of the rules which society formulates for the 
ordered existence of mankind these multiple contacts, 
in public and private life, offer to the Bar numberless 
occasions for effective activity in the preservation of 
opportunity and the achievement of security for our 
people. 

Democracy and liberalism may be given different 
definitions by different people, but however you or | 
may use them, each of us desires to preserve in this 
Nation whatever may be our concept of their mean- 
ing. None here would accept authoritarianism as an 
example of democracy or believe true liberalism could 
be advanced by the elimination of opposition. From 
what we comprehend of the momentous changes which 
have restated the ideologies of many other nations, we 
are firmly determined to preserve the framework of 
our own government. This country has a right to 
expect its lawyers to be diligent in the maintenance 
of this ideal. 

Within the members of our profession is found 
every type of individual. There are those men of action 
who will undertake to organize, manage or liquidate 
every conceivable kind of business or social enterprise. 
To them, their clients entrust many phases of their 
affairs quite far away from the humdrum routine of 
the law. They are advocates with the heart of advo- 
cates; bold, persuasive, intense. Opposition even defeat, 
feeds the fires of their purpose. They are crusaders 
for a cause or for a client. After one conference, many 
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fuse right and their clients’ interest into a single lance 
with which they will joust with all the world. No 
hour is unsuitable, no work too difficult for these 
shock troops of the law. Singly or in groups they at- 
tack the problems and find in action itself a reasonable 
outlet for their energies. These are the lawyers who 
spin the engines of life. They speed up the documents 
so that the issues may come out on time. They delve, 
continuously, for facts and more facts. Facts derived 
from witnesses, circumstances and background. They 
check the lives of jurors, draw from the knowledge 
of experts in every field, and weigh the predilections 
of judges. Their qualities are those of action. 

Others of us are men of reflection. We judge the 
future by the past. From the experiences of others 
we determine what course to follow. If rocks and shoals 
have been encountered in an effort to reach an objec- 
tive, we counsel our clients as to the dangers of the 
voyage and seek ways to avoid the difficulties. Prece- 
dents count much in the lives of such lawyers. They 
ransack the reports to find decisions on all fours. with 
their cases. Apart from the complications of active 
affairs, these men search for the truth. They revel in 
the history and philosophy of the law. As teachers or 
judges they contribute greatly to the understanding of 
jurisprudence. They are sought as analysts, as orig- 
inators of theories to conform present facts to former 
rulings. 

There is another group of lawyers whom we will 
call men of vision. They see the law not as a perfect 
sphere, complete and finished, but as an aggregation 
of material ready for the builder. Whatever may be 
the need of the times may be constructed from the 
supplies on hand. To these men of vision, the past 


and present merely offer suggestions as to the way to 
attain the more perfect justice which is always beyond. 
These lawyers deal not with the present or the past 


but with the future. They reason not from precedents 
but toward objectives. Not what the law is but what 
it should be. Their interests lie in the continuity of 
legal process, the discovery of the trend. They study 
to see how opinions are expanded to meet the changing 
needs of society,—how acts and statutes may be drafted 
to cover weaknesses or to meet new conditions. 

Obviously these types are not clear-cut. Men of 
action, reflection or vision are not marked by visible 
signs, nor does a particular individual exemplify in 
his attitude toward the law one alone of these char- 
acteristics. At times he works in one group. At other 
times in another. Most lawyers find themselves com- 
pelled to be general practitioners, often in the same 
cause, testing the precedents. gathering evidence and 
urging remedial legislation. My purpose in emphasiz- 
ing the variety of function in legal work is to make 
clear mv thesis that the American Bar occupies an 
extraordinarily favorable position for leadership in our 
economic, legal and social movements. 

Lawyers, men devoting their talents to the science 
of law, as distinct from men trained in the law and 
engaged in public service or in general commercial or 
business activities, are energetically engaged in their 
own affairs. If they are upon salaries their time is 
commanded by their employers. The legal complica- 
tions of the business which utilizes their services draw 
vigorously upon their strength. If they are indenen- 
dent practitioners, their energies are largely absorbed. 
Whether we like it or not, law has become in many 
of its aspects a business. Does a duty higher in char- 
acter or more weighty in its burden rest upon such 
lawyers to contribute of their energies to public wel- 


fare, than rests upon other well trained members of the 
community? I cannot see that it does. The historical 
concept of the dual character, public and private, of 
the lawyer’s career must give way to the actualities. 
Today when governmental activities have expanded 
into the fields of medicine, scientific research, finance, 
as well as general business and economics, there is less 
reason to expect the law to furnish «wiicompensated pub- 
lic service than formerly. Of course, from the law is 
still drawn the great majority of civil servants, par- 
ticularly in the higher brackets. However, because of 
the qualifications flowing from his training, the lawyer 
owes the duty to the community which has fostered, 
probably honored, him to contribute in proportion to 
his advantages, to the general welfare of that com- 
munity. This has been the historical attitude of the 
profession. 

Is it not a fair question to ask whether the mem- 
bers of the Bar of my generation have lived up to this 
obligation? Undoubtedly our time has given many able 
leaders to public service. As legislators, judges, ex- 
ecutives they have served their cities, states and na- 
tions faithfully and with distinction. One can glance 
around these tables and see outstanding examples of 
those who have taken a leading part in our local, state 
and national affairs. It is not of these civil officials 
of whom I speak this evening, however. It is rather 
of the lawyer immersed in the practice of his profes- 
sion; of those who examine the titles, draft the docu- 
ments, institute and defend litigation, charter the cor- 
porations and counsel with their clients. They con- 
struct the skeleton upon which our social and economic 
life develops. They have been the beneficiaries, to a 
larger extent than any other group, of the multiplying 
advantages of our present system of government. Their 
knowledge of the history and evolution of that gov- 
ernment best fits them to be a decisive factor in its 
perpetuation. Democracy has a right to expect that 
the members of the Bar, as such, shall show their appre- 
ciation of the benefits conferred upon them by a con- 
scious effort to make that democracy effective. 

This assistance will be a never-ending task. 
Changes in the law are more rapid at some periods 
than others, but they are continuous and in keeping 
with the vital changes in social conditions. It is not 
possible to have a commercial age, without the growth 
of a Law Merchant. Admiralty Law will flower only 
in a maritime nation. Equity goes to supply the lack 
of flexibility in the common law system. Every day 
the adjustments in statutes and in precedents go on, 
modifying and reversing, turning in different direc- 
tions, fitting the great fabric of the law to the condi- 
tions of the times. Everyone knows the truth of these 
trite observations. But it is alwavs difficult for a group, 
such as the Bar, to keep the realization of change fresh 
in our minds. It is so much simpler to think of today 
as the culmination of man’s efforts, through the cen- 
turies. Just as where we stand seems the center of the 
natural horizon, so it seems the apex of intellectual 
achievement. It is relatively simple to look back 
through the movements of history. Our whole life is 
an appraisal of the facts and experiences each has en- 
countered in the life of the present. But when we 
undertake to apply our knowledge of the past and 
present to the future, the limitations of the highest 
developed mental equipment are obvious. The future, 
however, is more important to contemplate than the 
past. 

To say that lawyers should interest themselves in 
maintaining an efficient democratic government does not 
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mean that they should favor change, that they should 
comply with any definition of “liberal” or “progres- 
sive.” There are some who are quite convinced that 
the most powerful influence in the continuance of 
democracy, as we understand it, is the tendency to 
maintain the social, economic and legal philosophy of 
the twenties without change. When that attitude 
comes from a reasoned consideration of the advan- 
tages of laissez faire as contrasted with the advantages 
of governmental adjustment, it is the exercise of the 
individual’s discretion. The motive is then above criti- 
cism. On the other hand, when the conclusion is 
reached because of the benefits enjoyed by those who 
profit most from things as they are, it is a threat to 
the maintenance of a sound democracy. The public, 
in recent years, has shown a disposition to believe the 
Bar’s position is motivated more by self-interest than 
public interest. The burden is upon us to establish the 
opposite as the truth. 

To bring about this confidence in the patriotism 
and wisdom of the Bar requires in our profession, 
above all else, a spirit of tolerance. Tolerance is not 
the acceptance of error but the willingness to recog- 
nize that those who have contrary views to ours may 
have sound arguments to support their theories and, 
at least, should be recognized as honest men, striving 
as best they may to attain the same ideals as ourselves. 

We glory in the American tradition of free speech, 
free press and the right to worship our God according 
to the dictates of our own conscience. We have tried 
to develop our national life so that these unmistakable 
evidences of liberty may be maintained. So long as 
we are willing to discuss fairly and tolerantly proposals 
for the modification of our laws or our processes of gov- 
ernment these fundamental liberties will be maintained. 
A mind closed to change, a determination to save for 
ourselves at all hazards the existing advantages, is a 
constant threat to the democratic form of government. 

There was, at one time, the conception that the 
Law was a perfected organization, complete to the last 
degree. As a corollary it followed that it was only 
necessary to be wise enough, industrious enough, to 
find the correct answer to every problem of jurispru- 
dence. Most of us now agree that there is no such 
certainty in the Law. One finds that great desideratum 
in mathematics and the physical sciences but it does 
not exist in the social sciences. 

As changing conditions bring new factors into play 
or as new customs or habits create new conflicts of 
interest, the Law must find the answer to the problems. 
The work of the lawyer is as much development as it 
is discovery. It is the obligation of the American Bar 
to contribute its learning and ability to make sure that 
the New shall be in conformity with the ideals of the 
past. 





Our New President 
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submitted to mail-ballot referendum, President Vander- 
bilt appointed him Chairman of the new Committee on 
Child Labor Amendments and Legislation, created at 
Kansas City, and he has served in that capacity during 
the Association year recently ended. 

The new President has long been an active advo- 
cate of practical measures to improve the administra- 
tion of justice, and he can be depended on to do all 
in his power to advance this vital cause. His life-long 
concern has been for the rights of men, the rights 


vouchsafed to the average citizen by the Bill of Rights, 
Repeatedly during his public career, he has protested 
what he called, in 1932, “the whittling away of the 
guarantee of the Bill of Rights from within.” At the 
annual banquet of the American Bar Association in 
1932, he declared that— 


“To my mind nothing is more vital than the first ten 
amendments to the Federal Constitution.” 

He actually proposed, in 1932, 

“that we add to the Sections which play such an important 
part in the constructive work of the American Bar Asso- 
ciation one dealing with human rights.” 

Upon being inducted into the office of President 
of the Association on July 29, 1938, in his first utter- 
ance to the Assembly, he harked back to his vital pro- 
posal of 1932, and recommended the creation by the 
House of Delegates of the legal profession, of a Com- 
mittee on the Defense of Liberties Vouchsafed by the 
Bill of Rights. This stirring suggestion, published 
elsewhere in this issue, was adopted. 

In his demand that the organized Bar act collec- 
tively to maintain human liberties and individual rights, 
Frank Hogan acted in accord with his life-long course 
as a lawyer. On many occasions he has, without fee or 
thought of compensation, undertaken the defense of 
persons believed by him to be accused unjustly and in 
need of competent defense, where rights or immunities 
vouchsafed by basic law were being impaired or threat- 
ened. He has been a consistent defender of the rights 
of men. 

In 1899, Mr. Hogan was married to Miss Mary 
Cecile Adair, of Savannah. They have one daughter, 
Dorothy (Mrs. John Guider). When not at the trial 
table or engaged in the work of the Association, Frank 
Hogan plays hard at book collecting. His hospitable 
home in Sheridan Circle, in Washington, houses one 
of the finest private collections extant of first editions 
of English literature. He is Vice-President of the 
Shakespeare Society of America, and a member of the 
Grolier Club of New York, the leading book collectors’ 
organization in the United States. 

When Frank Hogan’s neighbors and friends of 
the District of Columbia greeted him on July 26th at 
the annual “family party” of the District of Columbia 
lawyers attending the convention, Attorney-General 
Cummings expressed the prevalent opinion when he 
said that 

“Frank Hogan has it in him to be a great President 
of the American Bar Association.” 


His election elevated to the presidency of the Asso- 
ciation a practicing lawyer with an unusually wide 
acquaintance among lawyers throughout the United 
States, in and outside of the American Bar Associa- 
tion, who has shown a remarkable capacity for win- 
ning and holding the devoted friendship of men of all 
manner of views, experience, and relationships, in the 
great profession of the law. His friends believe of him 
that he possesses “a genius for friendship,” and that 
his capacity for fair, open-minded and friendly han- 
dling of such controversies as may arise will aid and 
advance a pervasive unity and accord among the law- 
yers of America. His administration is not likely to 
be dull. That it will be fair, friendly, independent, 
tolerant and considerate of opposing views, cooperative 
with all who work sincerely for common ends, earnest 
in the defense of fundamental rights and liberties of the 
people, those who know Frank Hogan best will have 
no doubt. 
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“MODERNIZING FEDERAL PROCEDURE” 





Position of Attorney General Felt to Impose a Duty on Its Incumbent to Take an Active Part 
in Fight for Judicial Reform—Principal Causes of Delays in Work of the Courts and Efforts 
to Help Bring About a Remedy—The Act Giving the Supreme Court Power to Make Rules of 


Civil Procedure 


This Power Should Be Extended to Criminal Cases before Verdict—Addi- 


tional Judicial Positions Created—Better Administrative Machinery Needed.* 





By Hon. Homer S. CUMMINGS 
Attorney General of the United States 


66 R. JUDGE PARKER, Lord Macmillan, Sec- 
M retary Coleman, President Vanderbilt, Jus- 
tice Reed, Distinguished Guests, Ladies and 
Gentlemen: Of course, I am deeply grateful for the 
generous words of introduction which have fallen from 
the lips of my very gracious friend, the presiding officer. 
He has quite filled me with the spirit of humility, and 
that is an experience not common to me. (Laughter) 
“His introduction was the kind of introduction 
which only a friend could deliver and which only a 
friend could endure. (Laughter) Nevertheless, I am 
profoundly grateful to him for what he has seen fit to 
say, and perhaps it has provided for me the theme of 
my discourse here tonight, because, as I have sat in my 
place here tonight, terrifically uneasy and wondering 
what was going to happen next, I have been turning 
over in my mind possible subjects for discussion, and a 
never-failing friend, your presiding officer, has supplied 
me with the theme. 

“I observed that in his introductory remarks he 
took occasion to refer to the criminal menace which a 
few years back was so much a subject in our minds, 
and in our daily thought. We have come a long ways 
since that time and almost by imperceptible steps we 
have moved from a position of complete confusion into 
a position of master of the interstate criminal menace 
which for a time seemed well calculated to disrupt all 
the processes of justice in America. (Applause) 

“Of course, these things have not been achieved 
without thought, without study, without the develop- 
ment of a program. Our primary difficulty, as I saw it 
when I became Attorney General, was that there ex- 
isted a neutral zone between state and federal authori- 
ties, and it was within that unholy sanctuary of vice 
that the instructed criminal so frequently sought and 
secured safety. 

“The primary purpose of the legislation which I 
caused to be formulated and which Congress generously 
adopted, sought to bridge the gap, as it were, between 
state and federal authority. Of course, that required 
along series of enactments, some dealing with matters 
of substance and some with matters of procedure, but 
ultimately about twenty-five sweeping and effective 
statutes were passed. 

“It may surprise you a bit to know that when I 
became Attorney General, the so-called G-men, now 
famous and dear to the hearts of all the people of 
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America, had neither the power to make an arrest nor 
to carry firearms. They were helpless—completely 
helpless—without adequate legislation, and that legis- 
lation was secured. Of course, they needed equipment ; 
they needed more men; they needed things for their 
laboratory ; they needed photographic apparatus; they 
needed so many things that I do not pause to enumer- 
ate them. 

“Finally there has emerged a coherent, effective 
system based upon cooperation with the state and local 
authorities, that has ended the career of predatory 
crimes of criminals who passed rapidly from one state 
jurisdiction to another. 

“We may say that at one time we were concerned 
whether these groups would secure the mastery of our 
life or whether there was anything left of the dignity 
of human life or the sanctity of the American home, 
but, as we gather here tonight and look at that situation 
as it presents itself, groups of the type I have described 
have been eliminated, and those with whom we now 
have to deal are largely the sporadic criminals of limited 
mentality or the victim of some psychological defect. 

“These things I do not need to enlarge upon in 
this presence. That program, I think, as Judge Parker 
has suggested, has met with universal approval. 

“When I became Attorney General, of course, I 
found myself interested in this great machine, the ma- 
chinery of justice, to see how it worked, to see how it 
might be improved, to see what things might be done 
to make it a more effective instrument for the service 
of our people, because I undertake to suggest that the 
very test of the capacity of our people for free govern- 
ment is their ability to make the law a servant of the 
needs of their civilization and, after all, my friends, the 
law is not a master of human conduct; it is the servant 
of human need. 

“The law changes, the law grows. No man of 
imagination can fail to see that the law springs palpably 
out of the very roots of life, and it moves as life moves. 

“Our very distinguished and able and scholarly 
President of the American Bar Association today, in 
his address, saw fit to bring in a touch of the classic 
with reference to an observation made twenty-five hun- 
dred years ago by Heraclitus. I venture upon this 
occasion to refer again to Heraclitus, who said that 
life, like a river, was in a constant state of flux. Life 
moves on. There is something inevitable about it. 

“Emerson, I think it was, said, ‘Life is more im- 
portant than anything that can be said about it.’ 
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“And so the law grows out of life and is molded 
and being constantly remolded to serve the people from 
whose life it springs. 

“I pause a moment at that spot because, to my 
mind, sometimes come the futile differences between 
those who take a liberal view and those who take what 
is called a conservative view of the law. To me the law 
is a living, breathing, vital thing, and not merely a rule 
of conduct. It is not a rule of conduct. It is a means 
and method of life. So, life changes ; the law changes— 
even the Supreme Court changes. (Laughter) 

“And I was very much amused when the pre- 
siding officer on presenting Justice Reed pleaded with 
him not to make the burden of the lower courts any 
heavier than necessary by homilies from on high. | 
don’t use his exact term, I use my own, and I thought 
that Judge Parker restrained himself because he might 
very well have said with some considerable truth, that 
no matter how frequently the Supreme Court has over- 
ruled him, the Supreme Court has overruled itself more 
frequently. (Laughter) 

“Now that we have gotten past these things, now 
that the liberal viewpoint has prevailed and the more 
static members of the profession have not seen the Con- 
stitution crumbling in the process, I think we may 
move on to those days when the Department of Justice 
may cooperate, as I am glad to say that it has cooper- 
ated most fully within the last year, with your very 
progressive and intelligent and dynamic and successful 
and splendid President of the American Bar Associa- 
tion, Arthur Vanderbilt. (Applause) 


“Of course, one of the great things that I insist 
upon asserting and reasserting is that delay in the ad- 
ministration of justice is the outstanding defect of the 


American judicial system. We have today in the Fed- 
eral Courts fifty thousand undisposed of cases, and the 
new cases coming in about balance the old cases going 
out. We make no progress against this great backlog 
of fifty thousand undisposed of cases. 

“Such analysis as I was able to give of that situa- 
tion led me to believe that there were three primary 
reasons for this situation. One grew out of the fact 
that there was inadequate procedure; the second, that 
there was an inadequate number of judges; and, in the 
third place, that we did not have an adequate admin- 
istrative machinery for the judiciary; so, naturally, I 
addressed myself to those problems as best I could. 

“For many years, as Judge Parker has suggested, 
the American Bar Association has struggled with the 
proposition of endeavoring to confide in the courts the 
power to make rules in certain classes of cases. It was 
not a useless struggle, although in a moment of dis- 
couragement, at Grand Rapids, the Committee having 
the matter in charge was discharged, and the sugges- 
tion was made that it was impossible to secure this 
reform. 

“Well, I got to thinking about that matter. [ am 
a good deal of an advocate anyhow of forlorn causes, 
and it seemed to me that it could be done because it 
ought to be done, and, consequently, I directed that 
various studies be made in the Department of Justice 
with reference to it. I formulated the statute which 
was eventually passed, submitted it to Congress and, 
taking my courage in my hands, went to New York 
on the 14th of March, 1934, to make a speech on the 
subject. 

“IT was met at the railroad station by Mr. Boston, 
whom you will recall was at that time the President of 
the American Bar Association. He took me up to his 


hotel and ministered to my comfort in many delightful 
ways which it is not necessary to describe with any 
greater particularity (laughter), and finally he said. 
‘What are you going to talk about tonight ?’ 

“And I said, ‘I am going to make a plea to have 
the Supreme Court empowered to make rvles in cer- 
tain classes of cases of civil law.’ 

“He said, ‘Well,’ in a sort of weary way, ‘that js 
all right, but you won’t get to first base.’ That is the 
kind of encouragement that I had, but, anyway, I went 
ahead and made a speech and the people applauded 
politely and the campaign was on, and let me say to 
you that within ninety days of the time when that 
speech was made, it was passed by the Congress of the 
United States, signed by the President of the United 
States, and had become the law of the land. ( Applause) 

“Now, I ought not to wear my heart too conspicu- 
ously upon my sleeve, but I think in this gracious and 
friendly presence I might be permitted to suggest the 
reason I was able to get that law through was because 
I am something of a politician. You see, I took stock 
of why it hadn’t gone through before, and I found that 
they had very dignified committees that came down to 
Congress and talked to the Congressional Committee, 
and let me say that when you have an imposing com- 
mittee of lawyers come to Congress and talk down to 
the Committee, at that moment you are lost. 

“T thought that I wouldn’t have any committee at 
all, so I went up there alone and unarmed. I used 
every argument I could. I used good arguments and 
bad arguments. I appealed to principle and I appealed 
to prejudice, and, by the grace of God, the bill went 
through. (Laughter) 

“Well, of course, these rules that have been made 
under that act are not perfect. I do not for a moment 
undertake to. suggest that they are perfect, but I do 
undertake to say in this distinguished presence that 
they mark the most conspicuous and effective advance 
in the administration of justice that has been made in 
this country for half a century. (Applause) 

“Oh, I know that there are people who do not like 
the rules. I remember when I came to the bar in Con- 
necticut, many years ago, too many to be more specific 
about it, that I did not have to practice under the old 
common law procedure, which seemed to be so intrigu- 
ing to the minds of certain persons obsessed by the 
peculiar psychology of the law. I practiced under a 
code, and there used to be an old lawyer in the town, 
a fine old gentleman, and a good lawyer, too, and he 
used to come into my office and talk about the new- 
fangled practice act. He exhausted the vocabulary of 
vituperation. He was enamored of the common law 
procedure. It was just intricate enough to be intrigu- 
ing to him. 

“So, I thought I would look up the practice act 
and see how long it had been upon the statute book, 
and I found it had been there twenty-five years, and 
yet it was new to him. Now, what are you going to 
do with people like that? It was new to him, and when 
we undertake to deal with closed minds of that char- 
acter, there isn’t anything left for us to do, if we want 
to make progress, except to move over them or around 
them. They make fine fathers and they are good citl- 
zens, and they are good lawyers, but they live in the 
dark ages. 

“The second thing that perplexed me about the 
administration of justice in this country was the ™- 
adequacy of judgeships. The last session of the Con- 
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gress provided for the creation of twenty new judge- 
ships. 

“{ want to say, too, in referring to matters of the 
power to make rules, that I was invited to attend a 
judicial conference of the fourth circuit and last month 
suggested in a rather elaborate statement that the power 
ito make rules be extended to the Supreme Court in 
wases of a criminal nature referring to the procedure 
prior to the verdict. 

- “T am happy and proud to know that your Presi- 
‘dent, Mr. Vanderbilt, in his speech today, was generous 
enough to speak of that project with approval. 

“The American Bar Association proposed new 
rules twenty-five years ago, and I finished it for them 
[ proposed this new rule, and I hope it won’t take the 
American Bar Association twenty-five years to finish 
that one. You know, we move on. We must not be 
too impatient. We move on, and sometimes with ex- 
asperating slowness. 

“The other thing that we need, and we haven't got 
it yet, is an administrative office for the judiciary. 
There is no business in America that could run suc- 
cessfully the way the judiciary of this country is man- 
aged. Of course, there ought to be an administrative 
office to take care of the budget and to take care of the 
affairs of the court. There ought to be a central, focal 
point for the dissemination of information, for the 
gathering of statistics, and for the purpose of promot- 
ing in each of the eighty-five water-tight compartments 
that now exist in the judicial system, unity of action 
‘and providing better methods of handling dockets. 

“Now, these are three things which your Chair- 
man has referred to, and there are many others, but I 


take it that the legal profession is interested in all these 
matters. I take it that if the profession is to régain 
the leadership that it once had itt thé more specious 
days that have gone by, ft must give greater heed to 
these very peftitient needs in the administration of 
justice, 

“Tn the ancient rabbinical law there is preserved 
the story of the angel of prayer who stands on the 
ladder of light that Jacob saw in a dream. The angel 
is listening and from the world below there arise the 
supplications of those who suffer, those who sin, those 
who are weary and heavy laden, and the angel gathers 
the prayers as he stands, and they turn into flowers it 
his hands, and their fragrance is wafted through the 
great gates into the streets of the celestial city. It is a 
moving illustration of the beauty of compassion and 
understanding in dealing with the frailties of our fellow 
creatures, 

“Oh, I know that the story is not precisely apfopos 
to the theme that I have been endeavoring to develop, 
but in some strange way it makes me think of the 
yearning of the people of America for justice, their 
desire to approach nearer the sources of right, and the 
need that they have to turn to the profession of the law 
in securing this source of right. 

“Oh, my friends, we cannot afford to give an in- 
glor‘ous answer to a prayer of that kind. Should we 
not look up to the great spirits of all time, as to the 
hills from whence cometh our strength, and take re- 
newed courage in our efforts to place the profession 
upon higher planes of usefulness and progress than it 
has thus far known, and in that way we may best be 
able to serve our unknown, unnamed, unnumbered, and 
sometimes forgotten clients, the people of America.” 


FREE TRADE IN AMERICAN AND CANADIAN 
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Notes of Address by E. H. Coleman K.C., 1L.D. (Under Secretary of State for Canada), 
Representative of the Canadian Bar Association at the Association Luncheon on July 29. 


R. CHAIRMAN, Ladies and Gentlemen: 
No man can fitly value kind words that are 
said about him or honors that he receives 
unless he has an uneasy feeling that they are unde- 
served. I can at least assure you that the sense of 
my own deficiencies has not prevented me from enjoy- 
ing to the full the splendid and spacious hospitality 
which has been extended to my wife and me during 
the last week. For that, I extend our warm and 
grateful thanks, as I do to you, Mr. Chairman, for 
your kind but flattering introduction. 

__ I stand in succession to a line of predecessors 
with whom I do not venture to challenge comparison. 
[he first of them was my old chief, Sir James Aikins, 
the founder of The Canadian Bar Association, whose 
memory is cherished not only by Canadian lawyers 
but, as I have reason to know, by many of the leaders 
ot your Association. 

You will not expect me, I am sure, to make any 
observations concerning the many memorable addresses 
which have been given to your Association this week. 
| think, however, there has been underlying these 


addresses and the reports which you have considered, 
an ambition which makes a strong appeal to the interest 
of a Canadian lawyer, especially to one who has a con- 
nection with the administration of public affairs. That 
ambition is represented by the effort which you are 
making in the United States to adapt your legal system 
and your legal machinery to modern economic and 
social conditions, always subject to the limitations and 
qualifications which may appear to be imposed by a 
federal system of Government. 

The problem is not peculiar to these United States. 
Perhaps, in some aspects, it may be more acute here 
because of the highly specialized nature of your indus- 
trial and commercial activities. We in Canada are 
confronted with it and are watching, with a lively 
interest, the progress you are making. We realize 
that your success in the high enterprise is of profound 
significance to our political and economic life. Our 
two countries, which comprise the great part of the 
North American continent, are bound together by 
many ties, and, even if we would, Americans and 
Canadians cannot be indifferent to significant develop- 
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ments on either side of the boundary. It is not within 
my province to touch in any way upon questions of 
political or economic policy, but as the law, in a dem- 
ocratic state, must necessarily reflect the economic and 
political temper of the times, you will understand that 
we in Canada keep a vigilant eye upon the course of 
events in the United States. 

Our conditions are so similar that our problems 
in many fields of social and industrial life are almost 
identical. It is, therefore, of the greatest assistance 
to us in Canada to observe the methods which you 
are adopting in the United States to meet particular 
exigencies. We examine, with keen interest, the legis- 
lation enacted not only by the Congress but by the 
Legislatures of the States. Very frequently we remind 
ourselves that there is no tariff wall in respect to ideas 
and in many cases, sometimes without even making 
the conventional polite acknowledgement, we frame 
legislation based on your experience. For example, 
in the department of the Federal Government with 
which I am connected, we deal with the incorporation 
of Dominion companies. The Provinces of Canada 
have the power to incorporate companies with Pro- 
vincial objects, but, in addition, each of the Provinces 
has now adopted a Security Frauds Prevention Act 
of one type or another, regulating the sale of securities 
within its borders. I think I may fairly state that 
these Securities Acts are framed very largely upon 
statutes of the Legislatures of the States.. Many of 
the provisions of our Dominion Companies Act and 
of the Provincial Companies Acts testify to the influ- 
ence of American legislation. 

In many of our Provinces, we have statutes relating 
to Mechanics’ Liens, designed to afford protection to 
workmen and building contractors. These are based 
upon the Massachusetts Act which, so far as I can 
ascertain, was the first statute dealing with this impor- 
tant subject. Our Provincial statutes relating to the 
licensing and operation of motor vehicles correspond, 
in their most important particulars, to legislation in 
force in your States. We have borrowed from your 
statutes in connection with our laws regulating the 
business of insurance. We are indebted to your legis- 
lation for some important provisions in our Patent 
and Trade Mark laws. We have borrowed extensively 
from you in dealing with the thorny question of the 
regulation of public utilities. I am afraid also that, at 
times, the ingenuity of the revenue departments of 
your governments, federal, state and municipal, has 
suggested to our legislators new fields which may be 
cultivated for the purposes of taxation. 

On the administrative side, we have enjoyed, these 
many years, friendly relations and close cooperation in 
subjects of concern to both of us. The topics which I 
have enumerated are far from exhaustive but will 
indicate to you our common interest in many subjects 
of legislation. 

But legislation is only one of the sources of law. 
In respect to another source, precedent, we have, in 
Canada, the advantage of having available the decisions 
of your Courts, many of them in respect to conditions 
and circumstances which are familiar to us. While 
the decisions of your Courts have only a persuasive 
effect, yet, in the absence of binding authority to the 
contrary, our Judges attribute great significance to 
them. That this is a reciprocal influence is seen by 
the fact that in the Report of your Standing Com- 
mittee on Aeronautical Law presented at this meeting 
there is a lengthy note concerning a judgment of Mr. 


Justice Montague, of the Court of King’s Bench of 
Manitoba. 

But while the number of Canadian lawyers who 
possess sets of United States law reports may be com- 
paratively small, there are few men in active practice 
who do not find it necessary to have some of your 
textbooks. If I had to mention one which is almost 
indispensable, it would, perhaps, be that monumental 
work, Wigmore on “Evidence.” 

I pass now to another very important influence 
upon the development of Canadian jurisprudence. That 
is from the American Bar Association Journal and 
other law periodicals published in the United Staates, 
We read them with interest and admiration, and find 
that they are of great benefit to us in supplementing 
our own “Canadian Bar Review.” I have not seen 
all of them but there has never come under my obser- 
vation one of your journals which does not maintain 
a high literary standard and which does not appear to 
uphold zealously the best traditions of our profession. 

The influence of your universities and especially 
of the law schools is an important element in the 
training of Canadian lawyers. I once heard it stated 
that after your War of Independence more than one- 
half the then living graduates of Harvard University 
became residents of our Province of Nova Scotia. 
The connection this established between our Maritime 
Provinces and the universities of New England, in 
particular, has been maintained during the last cen- 
tury and a half. Many of our leading judges and 
barristers have had the advantage of taking part of 
their courses of study at one of your great law schools. 
For example, the Honorable Senator Farris, the 
present President of The Canadian Bar Association, is 
a graduate of the University of Pennsylvania. The 
names of your great leaders in legal education are 
familiar to Canadian lawyers. Their methods of in- 
struction have been carefully studied by those who have 
the direction of Canadian law schools and we have 
endeavored to benefit, in so far as our modest re- 
sources will permit, from your advances in this great 
field. 

But I must remember that I am addressing a 
meeting of the American Bar Association! I have no 
doubt that almost every representative of the Canadian 
Bar Association who has ever addressed one of your 
meetings has reminded you of the fact that it was due 
to the inspiration which came to us after your meet- 
ing in Montreal in 1913 that The Canadian Bar Asso- 
ciation was formed. It was established early in 1914, 
a memorable year. It was only due to the courage 
and the tenacity of a few leading members of the Bar 
who had attended your meeting in Montreal and who 
recognized the great benefits which would come from 
a national association of lawyers, that the infant or- 
ganization survived the trying conditions which pre- 
vailed in Canada during the Great War. You will, 
I am sure, recognize that the formation of a national 
association of lawyers in Canada required courage and 
statesman-like leadership. Our members, relatively few 
in number, live in communities and centres widely 
scattered between the Atlantic and the Pacific Oceans. 
Some of our members from the Maritime Provinces 
who will attend the meeting in Vancouver next month 
will require to travel a longer distance than would be 
involved in a trip to Europe. 

Notwithstanding geographical and financial handi- 
caps, our Association, modeled upon yours, has grown 
in numbers, and has developed into a great national in- 
stitution. We cannot undertake at present to cover in 
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our activities the great field which you have occupied in 
connection with movements for the advancement of the 
science of jurisprudence. Year by year, however, the 
sphere of our operations has widened and year by 
year the Association is increasing in its power and 
influence. Following your example, we secured, in 
1918, by legislation of the Provinces, a Conference 
of Commissioners on Uniformity of Legislation in the 
Provinces of Canada, a body which has performed 
most useful work and which, in addition, has promoted 
a spirit of co-operation between the Provinces. In 
accordance with your policy, we have enlisted in 
greater degree during recent years the interest and 
support of the members of the Junior Bar. We fol- 
lowed you also in establishing an Association Journal. 
Many of our committees have been constituted to study 
similar subjects to those which engage the attention 
of committees of your body. In this respect I might 
perhaps mention that a year or so ago we appointed a 
Special Committee to survey the work of The Canadian 
Bar Association and its future activities. In the report 
submitted to our Council at its meeting a year ago, 
the Special Committee made the statement that it had 
been suggested “that The Canadian Bar Association 
might well more closely watch, and at times pattern 
itself after, the older and larger body, the American 
Bar Association.” 

At each of our meetings we have had the inspi- 
ration of a visit from a distinguished member of the 
American Bar Association. 

May I interject a personal remark? I am the 
only member of The Canadian Bar Association who 
was present at the organization meeting and who has 
been present at every annual meeting. I had, from the 


beginning, some direct responsibility in connection with 


the work of our Association. With that background, 
I know that there can be placed on record innumer- 
able instances of advice, encouragement and assistance 
which we have had from the executive officers of the 
\merican Bar. 

You have been celebrating your Diamond Jubilee. 
You were organized years before I was born, but I 
was amazed to discover, in looking over your Annual 
Report, that I have had the privilege of some personal 
acquaintance with every man who has filled the post 
of Treasurer of the American Bar Association. I hope 
no implication will be drawn from the circumstances 
that I mention the office of “Treasurer.” I can assure 
you that I have not had any sinister interest in culti- 
vating the acquaintance of these gentlemen by reason 
of their office. Beginning with the late Mr. Kemp, 
I have had very happy contacts with every Secretary 
of the American Bar Association, and we regard your 
Executive Secretary, that “universal provider,” Mrs. 
Ricker, as a supernumerary to our executive establish- 
ment in The Canadian Bar Association. 

As I look back upon the record of The Canadian 
Bar Association and I think of the men of great intel- 
lectual distinction who have sacrificed time and com- 
lort and convenience from sense of duty to the Asso- 
Cation and to our profession, I realize the debt we 
owe to our founders, influenced, as they were, by your 
example. In my view, the value of the Association 
lar transcends anything it may have been able to ac- 
complish in a direct way for the improvement of the 
administration of justice in Canada. It has had a 
Protound effect in promoting the unity of our country. 
There is no group in the body politic which is more 
powerful in the molding of public opinion than the 
members of the Bar. There is no body in the commu- 


nity which can more effectually promote better under- 
standing between peoples of different Provinces or 
States. There is no body which can do more to ad- 
vance the ideals of justice and of concord. 

I confess that, although I recognize the great 
benefit which comes from the deliberations of our Bar 
Associations and the work of the Associations and 
their committees in studying specific problems of inter- 
est to lawyers, I cannot help feeling that in respect 
to our Association the greatest of its objects is “to 
uphold the honor of the profession of the law, and 
to foster harmonious relations and co-operation among 
the incorporated law societies, barristers’ societies and 
general corporations of the Bars of the several prov- 
inces and cordial intercourse among the members of 
the Canadian Bar.” That object, which is expressed 
in our Act of Incorporation, corresponds to a section 
in the Constitution of your Association. 

Out of my own experience, I can assure you 
that our meetings have rendered incalculable service 
to Canada in that direction. The meetings of the Asso- 
ciation in different parts of the country have uplifted 
and inspired Canadian lawyers and have given them 
a new conception of the dignity and responsibility of 
the profession. Many of us, who for most of the year 
are tied to our desks or to work in the Courts, find 
that at the annual meeting of the Bar Association we 
recapture, for a little time at least, our vision con- 
cerning the profession. We go back to our daily 
tasks with new inspiration and a new thought of our 
place in the life of the community and of the nation. 

Mr. Chairman, Ladies and Gentlemen, I have en- 
deavored, I am afraid very inadequately, to indicate to 
you the influence which the American Bar Associa- 
tion has had upon the Bar of Canada. We hope that 
both the Canadian Bar Association and the American 
Bar Association may continue to develop along parallel 
lines, each serving in its own way and in its own 
sphere, the great ideal of justice, and each contributing 
to that ideal its full measure of devotion. The inscrip- 
tion on the stone which marks the resting place of a 
great American lawyer, William Henry Seward, is 
this: “He was faithful.” May we pray that when the 
time comes for us to give way to those who will come 
after us, it may be said of each of us: “He was faith- 
ful!” May every members of the American Bar Asso- 
ciation and every member of the Canadian Bar Associ- 
ation resolve that while he is one of the custodians of 
the high and honorable traditions of the Bar, those 
traditions may be preserved, and that in our hands our 
great heritage of well-ordered liberty may be extended 
and enriched and that its lustre may not be dimmed. 





A Legal Beauty Service 


“Across the Strand, in the Temple there is at the 
moment a profuse display of exquisite flowers for 
which the Temple gardens are noted, the early display 
being owing to the summer weather we have enjoyed 
right through the month. One excellent service the 
Benchers of the two Inns of Court—the Inner Temple 
and the Middle Temple—render to the Londoner and 
to his country cousins, and that is the beauty of the 
gardens and the charm of so many of the older build- 
ings, most of them rich in memories of the great men 
of the past and of the scenes which Dickens and Thack- 
eray have laid within the borders of the two Inns.— 
London Letter in Scottish Law Review (April). 
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Paper Which Received the Award in the 1938 Essay Contest Conducted by the American Bar 
Association Pursuant to the Terms of the Bequest of the Late Judge Erskine M. Ross.* 





By ALBert E. STEPHAN 
Member of the Portland, Oregon, Bar 


would not stay for an answer.”! There is 

modern significance in Bacon’s challenging 
quotation. No suggestion appears that this Roman “trier 
of the fact” was harassed by a press of other business, or 
that the law’s delays, technicalities, and expense rushed 
him forward. After he put his question, he returned 
hastily to the populace eager only to determine how the 
winds of public opinion were blowing.? He heeded their 
cry and gave them Barabbas. But the question lingers 
on: “What is truth?” It is this quest, made tangible 
in the problem of everyday living with others, that is 
the grist of the law in action.* The ceaseless demand to 
decide controversies fairly and promptly* presents the 
need for practicable methods of search.® 

In an endeavor to suggest some guideposts for the 
future, this paper seeks to analyze: (1) the nature, and 
causes of growth, of fact-finding boards; (2) the rea- 
sons for development of rules of evidence; (3) the 
present attitude of legislatures, commissions, and courts 
towards these rules; (4) a proposed criterion for the 
future; (5) an examination of this criterion, tested by 
specimen cases, selected to illustrate specific rules of 
evidence and particular genes of fact-finding boards; 
and, (6) to submit a conclusion. 

1, 

In an era characterized by swift change in every 
aspect of life,® similar change in our judicial system is 
a normal corollary. Courts, like other human institu- 
tions, react to the litmus test of social progress.’ There 


66 WY wou is truth?’ said jesting Pilate, and 





*Read at the Annual Meeting of the American Bar Asso- 
ciation at Cleveland, Ohio, at the morning session on Thurs- 
day, July 28. 

1. Bacon, Essay on Truth (1597); John xviii, 38. 

2. “Selden’s equity of which the measure was the length 
of the chancellor’s foot may yet have its counterpart in admin- 
istrative application of legal standards of which the sole meas- 
ure is the ability of the commissioner to keep his ear to the 
ground.” Pound, Administrative Application of Legal Standards 
(1919) 44 A.B.A. Rep. 446, 463. 

3. Pound, Spirit of the Common Law (1921) 56. 

4. Dickinson, Administrative Justice and the Supremacy 
of Law (1927) 235. “The function of an administrative body is 
to get something done. . . It must seek a practical solution for 
one case rather than a rule for all cases.” 

5. Stephens, Administrative Tribunals and the Rules of 
Evidence (1933) 102: “Facts cannot always be found. Neither 
the laboratory nor the courts finds all the facts; and even in 
courts controversies must end. Necessity drives us on... 
(but) necessity, the common excuse for not taking pains, may 
be the mother of conjecture as well as of invention.” (Empha- 
sis supplied.) 
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The American Way (1938) 176 Harpers 225; Green, The 
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7. Taft, C. T.. in Proceedings on the Death of Chief Jus- 
tice White, 257 U.S. v, xxiv, et seq. (1921): “The Interstate 
Commerce Commission was authorized to exercise powers . . . 
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were few historical antecedents* for the current phe- 
nomenon of fact-finding boards,°® although as early as 
1691 English justices of the peace were required to fix 
rates for “waggoners.”?° But the concept is new. “A 
generation ago administrative law was outside the ken 
of the Anglo-American lawyer. Awareness of its prob- 
lems was, with rare exceptions, even beyond the pale 
of scholarship.” 

Efforts to classify “fact-finding boards’’ have pro- 
duced many labels, but these afford slight aid** in con- 
sidering the present subject. However, it is essential 
to distinguish the “fact-finding” function from other 
delegated functions. When a utility commission, for 
example, determines a “reasonable rate,” it must, for 
better or for worse, resolve a puzzling question of fact. 
Similarly, an industrial commission must determine 
from available evidence whether decedent’s death oc- 
curred “in the course of employment.” This can be no 
“mere conjecture or guess’’?* but must be some species 
of informed fact-finding. Contrast these functions with 
other duties, as, auditing accounts, enforcing safety 
regulations, or prescribing sanitation standards, wherein 
these same boards perform quite different delegated 
tasks. Rules of evidence obviously are inapplicable to 
such other activities as are lawfully performed without 
hearing." 


which . . . would have been, perhaps, thought in the earlier 
years of the Republic to violate the rule that no legislative 
power can be delegated. But the inevitable progress and exi- 
gencies of government and the utter inability of Congress to 
give the time and attention indispensable to the exercise of 
these powers in detail forced the modification of the rule.” 

8. Root, Public Service by the Bar (1916) 41 A.B.A. 
Rep. 355, 368. 

9. The law courts had long been familiar with reference 
to masters in chancery, referees in bankruptcy, commissioners 
in admiralty, and other “triers of the fact” to supplement the 
common law methods. Crowell v. Benson, 285 U.S. 22, 51 
(1932). The seventeenth and eighteenth century struggle be- 
tween the law and equity courts was largely precipitated by 
jurisdiction which the chancellors seized over matters not 
readily susceptible of fair common law adiudication. Pound, 
Law and Morals (1926) 30-34, Spirit of the Common Law 
(1921) passim. 

10. 3 William and Mary, c. 12, sec. 24, par. xxiv, cited 
in Berle, American Administrative Law (1917) 30 Harv. L 
Rev. 430, 441. 

11. Frankfurter, Foreword to “A Symposium on Admin- 
istrative Law. 1931-33” (1933) 18 Iowa L. Rev. 129, 130; see 
Radin, The Courts and Administrative Law (1935) 23 Calif. 
L. Rev. 469, 481; Dickinson, Administrative Law and the Fear 
of Bureaucracy (1928) 14 A.B.A.J. 513. 

12. Eastman, The Place of the Independent Commission 
(1928) 12 Constit. Rev. 95, 97; Berle, supra, note 10, passim. 

13. Reck v. Whittlesberger, 181 Mich. 463, 148 N.W. 247 
(1914). 

14. Chicago Junction Case, 264 U.S. 258, 265, note 10 
(1924); American Tel. & Tel. Co. v. United States, 14 Fed. 
Supp. 121, 125; aff’d 299 U.S. 232 (1936). 
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A variety of causes explains the amazing growth 
of fact-finding boards, First, there was general dissat- 
isfaction with the courts, which the people believe 
should be as flexible as any other social institution.’® 
Common law forms of action, evolved from Year Book 
antecedents, produced intricate pleadings which were 
not materially simplified until late in the nineteenth 
century. Meanwhile, in Topsy fashion, even more elab- 
orate rules of evidence developed. They seemed to 
grow by accretion and never to diminish by erosion. 
Exceptions to these rules accumulated*® until charges 
frequently echoed that trials had become technical bat- 
les for strategic advantage.’? Closely related was the 
attendant expense. It was the era following “Bleak 
House.” Public opinion grew more vocal as lawyers 
fees and court costs mounted.”* 

New problems, however, resulting from economic 
complexity were the main cause. Except in certain do- 
mains of equity, the courts were generally concerned 
with specific controversies arising from past transac- 
tions. Someone had to deal broadly with the present 
and future. Both legislatures and courts were ill- 
equipped to determine the reasonableness of myriads of 
utility rates, the fairness of competitive practices in 
business, the majority membership in competing labor 
organizations, the integrity of security issues, or the 
distribution of broadcasting stations throughout the 
nation.® “Usually the only hope was to turn a body of 
experts loose on the question, instructing them to use 
their trained best judgment, their undoubted accessibil- 
ity and consequent simplicity of procedure, and a wide 
range of powers designated in the statute, without tech- 
nical checks.”’?° 

y a 


The “rules of evidence” may be defined as those 
limitations on the presentation of facts to the modern 
jury" which result from standards of admissibility, rel- 
evancy, materiality, and competency.”? 

The basic philosophy of these rules revolves 
around four principal concepts: 

(A) To satisfy deep-rooted common law ideals 
of fair procedure. [Illustrative are requirements of 
sworn testimony, opportunity for cross-examination and 
rebuttal, insistence that all evidence be formally intro- 
duced, and power to subpoena witnesses and docu- 
ments ; 

(B) To present only trustworthy evidence before 
untrained lay juries. This produced such exclusionary 
tules as those concerning hearsay, opinion, and best 
evidence ; 

(C) To shield, for social reasons, certain “privi- 








Pound, Spirit of the Common Law (1921) 99. 
Wigmore, Evidence (2d ed. 1923) Sec. 4a. 


Bentham’s bitter invectives against this “sporting 
theory of justice” started reforms in procedure and evidence 
which happily are gaining momentum. Infra. note 25. 

18. Efforts were even made to prohibit lawyers from ap- 
pearing before these new fact-finding boards. Pound, Admin- 
istrative Application of Legal Standards (1919) 44 A.B.A. 
Rep. 446, 464, 

_ 19. For the infinite range of state boards, see Cuthbert 
W. Pound, Constitutional Aspects of Administrative Law, 
(1923) 9 A.B.A.J. 409, 411. 

20. Berle, American Administrative Law (1917) 30 Harv. 

Rev. 430, 441-2. 

21. Thayer has shown how far removed is the “trial by 
one’s peers” wrested from King John at Runnymede from the 
modern concept of trial by jury. Preliminary Treatise on the 
Law of Fvidence (1898) cc. I-III. 

22. Wigmore, Evidence (2d ed. 1923) sec. 1; compare 
Lehman, “Technical Rules of Evidence” (1926) 26 Col. L. 
ev. 509, 514 


leged communications” made in confidential relation- 
ships ; and 

(D) To protect the citizen, accused of crime. This 
explains the right of confrontation, and the limitations 
upon self-crimination and involuntary confessions. 

However, in practice, many of these rules, though 
nobly conceived, became widely regarded, not as shields 
in the protection of inalienable rights, but as weapons to 
impede the discovery of truth.** Furthermore, the 
courts created so many exceptions in cases where the 
rules if technically applied would work an injustice, that 
“they are floundering and half-drowned in their own 
precedents.””** 

It is beyond the province of this paper to consider 
the critical re-examination of these rules which is now 
in progress,*® apart from the inference that widespread 
recognition of their deficiencies even in jury trials makes 
a far stronger case for similar recognition with respect 
to fact-finding boards, composed, presumably at least, of 
men “appointed by law and informed by experience.”’** 


3. 

The extent to which fact-finding boards are now 
bound by rules of evidence has been thoroughly exam- 
ined.** Wigmore contrasts two conflicting theories that 
interplay, which he styles the “popular” and the “techni- 
cal.”** The “popular” view holds that these rules were 
evolved during an era of jury trials; they have become 
so complicated as to confound the courts and repel the 
public; they are widely misused to evade disclosure of 
pertinent facts, rather than to protect the jury from being 
misled; and accordingly, they should be discarded in 
proceedings before fact-finding boards composed of 


23. Cardozo, Nature of the Judicial Process (1921) 156, 
171-5; Pound, Spirit of the Common Law (1921) 125-128. 

24. Pillsbury, Administrative Tribunals (1923) 36 Harv. 
L, Rev. 405, 585-6. 

25. Dean Wigmore is newly appointed Chairman of Sec- 
tion of Judicial Administration of American Bar Association to 
Suggest Improvements in the Law of Evidence (1938) 24 A. B. 
A. J. 78, 81; Morgan et al., The Law of Evidence (1927) ; 
Morgan and Maguire, Looking Backward and Forward at Evi- 
dence (1937) 50 Harv. L. Rev. 909, 924-5 summarizes the 
report of Commonwealth Fund’s Legal Research Committee 
Proposal of Specific Reforms in the Law of Evidence; Calla- 
ghan and Ferguson, Evidence and New Federal Rules of Pro- 
cedure (1936) 45 Yale L. J. 622; Mitchell, Proposed Rules of 
Civil Procedure (1937) 23 A. B. A. J. 966, 968, particularly 
for discussion of proposed rule 50, since adopted by the Su- 
preme Court as Rule 43, —— U. S. —— (1937), 82 L. Ed. 
(adv. op.) i, 19. 

26. Ill. Cent. R.R. v. Interstate Com. Comm., 206 U. S. 
441, 454 (1907) 

27. Stephens, Administrative Tribunals and the Rules of 
Evidence (1933) collects the cases arising under the Inter- 
state Commerce Commission, Federal Trade Commission, im- 
migration statutes, state tax and public utility commissions; 
Ross, Applicability of Common Law Rules of Evidence before 
Workmen’s Compensation Commissions (1923) 36 Harv. L. 
Rev. 263; Note (1922) 36 Harv. L. Rev. 79; Wigmore, Ad- 
ministrative Boards, Are Jury-Trial Rules of Evidence in 
Force (1922) 17 Ill. L. Rev. 263, and see (1923) 18 Ill. L. 
Rev. 248; Garrison, National Railroad Adjustment Board 
(1937) 46 Yale L. J. 567, 579-598; Van Vleck, Justice in En- 
forcement of Quasi-Criminal Law (alien cases) (1932) 1 Geo. 
Wash. L. Rev. 18, 36; Oppenheimer, Deportation Process 
(1938) 36 Mich. L. Rev. 355, 361; Sherman, Evidence under 
Workmen’s Compensation Laws (1920) 68 U. Pa. L. Rev. 
203; Stevens, Legal Evidence before Board of Tax Appeals 
(1928) 6 Nat. In. Tax Mag. 459; Stumberg, Administrative 
Procedure under Longshoremen’s and Harbor Workers’ Com- 
pensation Act (1932) 10 Tex. L. Rev. 438; Goldsmith, Legal 
Evidence in New York Children’s Court (1933) 3 Brooklyn 
L. Rev. 24; Smethurst, Administrative Interpretation of Na- 
tional Labor Relations Board (1935) 3 Geo. Wash. L. Rev. 
141, 

28. Wigmore, Evidence (2d ed. 1923) Sec. 4, 4a-f: ibid. 
Supplement (1934) Sec. 4, 4a-m, especially Sec. 4b. 
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experts. The “technical” view contends that they are 
the product of centuries of judicial experience; they 
have proven the only sound way of procuring the facts ; 
and, having tried their mettle in such a crucible of 
experience, they should be applied to new situations. 
The technical view has few adherents.”® 

Legislatures, commissions, and courts generally 
follow the “popular” theory. Many statutes provide that 
the board shall promulgate its own rules of procedure. 
This is equivalent to an abrogation of the common law 
rules of evidence.*® Others provide that “the technical 
rules shall not apply” or that “the proceedings shall be 
as simple and summary as possible” or that “no errors 
in the admissibility of evidence shall impair the decision 
of the board.’’** Pursuant to these statutes most of the 
boards have provided exceedingly liberal rules of evi- 
dence.** 

The viewpoint of fact-finding boards has been con- 
cisely stated by the Interstate Commerce Commission. 
In 1908, it pointed out that its proceedings are radically 
different from those of a court determining the rights 
of private parties before it. Every important rate ad- 
judication affects not only the shipper-complainant and 
railroad-defendant, but all shippers, industries, commu- 
nities, and carriers concerned with similar transporta- 
tion.** This frequently involves large sections of the 
country. “It is perhaps not too much to say that not a 
single case arising before the Commission could be 
properly decided if the complainant, the railroad or the 
Commission were bound by the rules of evidence apply- 
ing to the introduction of testimony in courts.’’** 

The leading judicial authority was originally dic- 
tum :*° 

“The inquiry of a board of the character of the Inter- 
state Commerce Commission should not be too narrowly 
constrained by technical rules of the admissibility of proof. 
Its function is largely one of investigation,®* and it should 
not be hampered in making inquiry by those narrow rules 
which prevail in trials of common law where a strict 
correspondence is required between allegation and proof.” 

This dictum has been so frequently quoted in other 
cases that it has become accepted as a basic rule for all 
fact-finding boards.** However, the court thereafter 
added the warning that: 

“The more liberal the practice in admitting testimony, 
the more imperative the obligation to preserve the essential 








29. Wigmore, Evidence (2d. ed. 1923) Sec. 4b. 

30. ibid. Sec. 4c. 

31. Stephens, op. cit. supra; Ross, op. cit. supra, note 27. 

32. e. g. Interstate Commerce Commission, Rules of Prac- 
tice (1936) Rules X-XIII; Federal Trade Commission, Rules 
of Practice (1931) Rule IX; Federal Communications Com- 
mission, Rules and Regulations (1934) Rules 64, 65; National 
Labor Relations Board, Rules and Regulations (1936) Art. 2, 
Sec. 26. 

But compare Garrison, National 
Board (1937) 46 Yale L. J. 567, 597-8. 

33. Radin, The Courts and Administrative Agencies 
(1935) 23 Calif. L. Rev. 469, 473, shows that in most determi- 
nations by other administrative agencies the effect on the 
general public is far broader than in ordinary court litigation. 

_ 34. 22d Annual Report of the Interstate Commerce Com- 
mission (1908) 9, 10. 

35. Interstate Com. Comm. v. Baird, 194 U. S. 25, 44 
(1904). The fact that it was originally dictum is pointed out 
in Stephens, Administrative Tribunals and the Rules of Evi- 
dence (1938) 20. 

36. The court’s statement of the investigational nature of 
the Commission’s functions was correct when decided, but 
two years later the Hepburn amendment made these findings 
judicial in effect. Interstate Com. Comm. v. Ill. Cent. R. R., 
215 U. S. 452, 469-70 (1910). 

37. Stephens, Administrative Tribunals and the Rules of 
Evidence (1933) passim. 


Railroad Adjustment 


rules of evidence by which rights are asserted or defended 

. the Commissioners cannot act upon their own infor- 
mation as could jurors in primitive days.”’8 
These two citations epitomize the present judicial atjj- 
tude. 

4. 
7 It is now appropriate to analyze what differences, 
if any, between juries and fact-finding boards should 
warrant different rules.*® These distinctions may be 
grouped under four divisions :*° 

(A) Prompt action achieved through reduction in 
grounds for appeal by statutory and judicial elimina- 
tion of technical, procedural, and evidential conten- 
tions ; practice of according finality to factual determi- 
nation; and tendency of trained examiners to partici- 
pate in development of essential facts,*! rather than the 
frequent dramatics between counsel in jury trials: 

(B) Continuous supervision over specified sub- 
jects, as contrasted with temporary jury service by citi- 
zens enlisted from their infinite variety of employment 
or unemployment for perhaps the first serious fact-find- 
ing task since the days of their schooling. The com- 
missioner determining industrial accident cases is far 
better equipped to evaluate hearsay testimony concern- 
ing symtoms of traumatic inguinal hernia than jurors 
considering this question immediately after hearing a 
negotiable instrument suit and before deciding a negli- 
gence action. Likewise, the public utility examiner can 
pass far better judgment on the probative value of sta- 
tistical compilations (although violative of best evidence 
rules) regarding complex rate adjustments than jurors 
to whom the problem is wholly foreign to their past 
experience ; 

(C) Expert knowledge of a commission, like that 
of any other human institution, is acquired through con- 
tinuous supervision of particular fields by competent 
officials,** buttressed by technically trained accountants, 
engineers, lawyers, physicians—depending upon the 
board’s jurisdiction—as contrasted with parades of 

38. Interstate Com. Comm. y. Louisville & N. R. Co, 
227 U. S. 88, 93 (1913). 

39. These rules do not apply strictly in equity or admiralty 
cases, or in ex parte, interlocutory, grand jury, arbitration, or 
extradition proceedings. Wigmore, Evidence (2d ed. 1923) 
(Supp. 1934) Sec. 4a-m. 

40. Crowell v. Benson, 285 U. S. 22, 46 (1932) “... . the 
Act contemplates that, as to questions of fact . . . the findings 
of the deputy commissioner, supported by evidence . . . shall 
be final. To hold otherwise would be to defeat the obvious 
purpose of the legislation to provide a prompt, continuous, ex- 
pert and inexpensive method. . .” (Emphasis supplied.) 

41. Cf. Stephens, What Courts can learn from Commis- 
sions (1933) 19 A. B. A. J. 141, 144. ; ; 

_ 42, Pound recalls that during the first quarter ol the 
nineteenth century three New England appellate courts had 
justices whose past vocations had been as a clergyman, a physi- 
cian, a farmer, and a blacksmith. Spirit of the Common Law 
(1921) 113. On the other hand, Dickinson points out that a 
few years ago there was a commissioner of health who was 
a harness maker, another an undertaker, a public utilities com- 
missioner who was a barber, and a commissioner of sanitation 
who was a house mover. “The deficiencies resulting from such 
conditions cannot be corrected or, to any considerable extent, 
mitigated by judicial review, however broad in scope. The 
same thing is true of the maintenance of a proper attitude i 
the administrative processes.” Dickinson, Administrative Law 
and the Fear of Bureaucracy (1928) 14 A. B. A. J. 513, 600. 
In spite of these isolated examples of incompetency on bench 
and commission, the average level seems relatively high, and 
Pound suggests that the current danger is that the judicial 
character of many commissions may precipitate too much of 
the same sort of crystallization that has occurred in the his- 
tory of equity. The Future of Law (1937) 47 Yale L. J. 1, 
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partisan “expe rts” produced by opposing counsel be- 
fore inexperienced jurors ; and 

(D) Inexpensive procedure accomplished by con- 
cise, simplified pleadings, statutory provisions elimi- 
nating the normal incidence of “court costs,” assistance 
to parties appearing without legal counsel, and discour- 
ement of appeals for reasons just discussed.** 

Do these differences justify different rules? 
Strict observance of some rules of evidence causes ex- 
tensive delay, appeals, and expense. Moreover, it is 
doubtful whether such observance advances the quest 
of truth before expert boards continuously hearing spe- 
cialized matters. However, complete relaxation of cer- 
tain rules violates deep-rooted ideals of fairness, and 
also needlessly burdens the record with extraneous 
matter, likewise impeding the prompt and inexpensive 
disposition of the enormous volume of important con- 
troversies which these boards determine. Are we not 
driven to some practicable compromise? Would it be 
desirable to provide that these boards (1) shall ob- 
serve the procedural rules of evidence which are based 
on ideals of fairness; and, (2) may admit any relevant 
regardless of exclusionary rules, if the board 
determines, in each instance, that the elements of trust- 
worthiness, necessity, convenience, and economy make 
it the most reasonable method of obtaining the best 
available proof? Would it be appropriate to leave to 
the board’s continuous and expert judgment the de- 
termination of the existence of these elements, and of 
the trustworthiness and weight of such evidence? 

Obviously, such vague standards arouse the same 
concern ee inheres in utilization of other vague stand- 
ards such as “reason ible rates” or “reasonably prudent 
man.’’*4 Sut, faced with the practical problem of count- 


ag 


evidence, 


less controversies pressing for decision in this complex 
day, are we not compelled to vest this discretion in fact- 
finding boards as an alternative to further congestion 
of litigation arising from the fear of isolated abuse of 
such discretion? 
There is 
priori conclusions. 


satisfaction, however, in such a 
Therefore, this tentative criterion 
of fairness, necessity, availability, and reasonableness 
will be tested by important rules of evidence invoked 
in past cases, in order to determine the soundness of its 
yplication in the future. 


5. 


In the examination of this criterion, the specimen 
cases are arranged according to the analysis hereto- 
fore made*® of the rationale of rules of evidence as (A) 
Procedural, (B) Exclusionary, (C) Privileged, and 
(D) Protective. 
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_ 43. In practice before the Interstate Commerce Commis- 
sion, for example, a letter may be considered as an informal 
waged simplified formal complaints are outlined in the 
there are no filing fees; properly trained rate experts 
may present the case for the shipper; the commission bears 
the cost of stenographic transcript of the record; and in many 
pies are furnished parties. Rules of Practice (1936) 
passim. For similarities in other agencies, compare, Brown, 
\dministrative Commissions and the Judicial Power (1935) 
19 Minn. L. Rev 261, 306. 

_ An examination of twenty-five of the 1937 annual reports 
°t outstanding federal and state administrative agencies re- 
vealed that well over 90 percent of their decisions were finally 
adjudicated without appeal to the courts. 

14. The advantages, as well as the dangers, implicit in 
ise of such standards are appraised in Pound, The Ad- 
rative Application of Legal Standards (1919) 44 

\. Rep. 446, 452-6. 

Supra sec. 2. 
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(A) Procedural 


“The fundamental right to a fair hearing is deter- 
mined from the character of the proceedings.’’** It is 
involved in such cases as permit unsworn testimony, 
deny cross-examination, or promulgate orders on the 
basis of facts not placed in evidence. 

1, Unsworn testimony. The oath serves the 
double purpose of impressing upon the witness the 
seriousness of his duty to tell only the truth, and of 
subjecting him to prosecution for perjury. It takes 
but a moment to be sworn and the administrative ad- 
vantages of “prompt, continuous, expert, and inexpen- 
sive” methods are strengthened by this formality.’ It 
should be preserved. 

2. Right of Cross-Examination. Experience in 
the conduct of all types of procedure indicates the value 
of cross-examination as an aid in separating the gold 
from the dross of testimony. The adverse party 
always has a more active interest in narrowing the 
facts than does the presiding tribunal whether it be 
administrative or judicial, and usually he is armed 
with some information not known to the tribunal as 
an aid in cross-examination, To deny this right is to 
deny a fair hearing, and also to impede rather than to 
assist the board in determining facts.** 

3. Ex parte Statements. The opinions are di- 
vided on this subject.*® Such evidence in one case was 
held grounds for reversal, but in another the board 
acted on secret evidence obtained from defendant's 
business rival.°° This violates all standards of fair 
play, denies opportunity for rebuttal or cross-exami- 
nation, and again, impedes procurement of the best 
available evidence, without any compensating advan- 
tages. 

4. Erroneous Admission or Exclusion of Evi- 
dence. Such errors are not ground for reversal®* un- 
less there is prejudice.** Orders based upon evidence 
which is irrelevant because not properly connected are 
void.** Seasonable objection must be made upon prof- 





46. “Ample opportunity should be afforded to all parties 
to make by evidence and argument a showing from the stand- 
point of justice and law of the step asked to be taken.” New 
England Divisions Case, 261 U. S. 184, 200 (1923). 

47. Pacific Coast Casualty Co. v. Pillsbury, 171 Calif. 319, 
153 P. 24, 27 (1915) (industrial accident commission decision 
based on unsworn opinion evidence reversed) ; contra Pratt v. 
Raymond, 188 Ill. 469, 59 N. E. 16 (1900) (tax commission de- 
cision based on unsworn testimony sustained). 

48. Chicago & E. I. Ry. v. United States, 43 F. (2d) 987 
(1930); Gauthier v. Penobscot Chem. Fibre Co., 113 Atl. 23, 
31 (Maine 1921); contra Chin Ah Yoke v. White, 244 Fed. 
940 (C. C. A. 9th 1917) (deportation order sustained on testi- 
mony of witness not held for cross-examination) but see Kwock 
Jan Fat v. White, 253 U. S. 454 (1920). 

49. Compare Carstens v. Pillsbury, 172 Calif. 572, 158 P. 
218 (1916) with Bereda Manufacturing Co. v. Industrial Board, 
275 Ill. 514, 114 N. E. 275 (1916) (affirmance and reversal, 
respectively, on basis of similar evidence in compensation cases). 

50. Pratt v. Raymond, 188 Ill. 469, 59 N. E. 16 (1900). 

51. In Day v. Sioux Falls Fruit Co., 43 S. Dak. 65, 177 
N. W. 816 (1920) the court affirmed an order based on leading 
questions on direct testimony although prejudicial. Here again 
is the objection that encouragement of such practice impairs 
development of true factual situation, when counsel is permitted 
to put in witness’ mouth the answer which he wants. 

52. People v. Pub. Serv. Comm., 127 App. Div. 480, 112 
N. Y. Suppl. 133 (1908). 

53. Western Chem. Co. v. United States, 
(1926) ; Williamson v. R. R. Comm., 193 Calif. 22, 
809; See Rules of Civil Procedure, etc., Rule 61, 
—— (1937) 82 L. Ed. (adv. op.) i, 27. 

54. Northern Pac. Ry. Co. v. Dept. of Pub. Works, 268 
U. S. 39, 45 (1925). 


271 U. S. 268 
222 P. 803, 
— U.S. 
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fer of evidence.** These principles seem squndl -antl .ac- 
cord with enlightened practice in the cqurts. \While 
certain flexibility and informality jn \the conduct of 
administrative praceedings facilitates prompt and in- 
expensive action, it is equally important that parties 
protect their interests, and likewise, the efficiency of 
these hoards, by observance of requirements designed 
;to promote continuous dispatch of business. 

5. All Evidence Required to be of Record. Many 
cases have arisen, particularly in the public utility field, 
concerning this matter. The leading case*® holds that 
the Commission may not properly consider data taken 
from annual reports unless they are formally placed in 
evidence, or the pertinent portions thereof identified with 
particularity. A Wisconsin case ** reached a contrary 
result on the theory that the Commission might take 
judicial notice of such facts because of expert knowl- 
edge, and upheld an order determining the fair appor- 
tionment of cost to terminal expense although there 
was no evidence of record. The latter court drew a 
parallel to a farmer’s expert knowledge of the number 
of acres which should constitute a day’s plowing. The 
fallacy is, that however much the commissions (and 
the courts) may hope or wish they had such expert 
knowledge, they are, in truth, far removed from it. 
For example, the Wisconsin opinion was written in 
1915, but more than twenty years later the Interstate 
Commerce Commission was still wrestling with efforts 
to determine accurate methods of cost apportionment.** 





Spiller v, Atchison, T. & S. F. Ry. ue U.S 28%, 


55. 
S. (1938), 


131 (1920) ; Lonergan v, United States, —— 
82 L. Ed, (adv. op.) 434, 436, 

56. United States v. Abilene & S. R. Co., 265 U. S. 274, 
288-290 (1924), It is significant to discover that Justice 
Brandeis, who delivered the opinion had had personal experi- 
ence with the inequities of a contrary ruling, when fourteen 
years earlier he had appeared as counsel for a group of ship- 
pers. In Evidence Taken by the Interstate Commerce Commis- 
sion in Proposed Advances of Freight Rates (1910) Sen. Doc. 
%25, Gist Cong,, 3d Sess., Vol. 3, p. 1979-80, the following 
appears: 

Mr. Louis D, Brandeis, counsel, stated: 

“Your Honor, a point has been made here that I think 
ought to be made clear, . . There have been references made 
many times to the fact that matters which are on file in the 

. Commission are a part of the record in this case.” 

After discussion of the statute, the presiding examiner an- 
nounced ; 

“It is always the practice in . . . Commission cases that 
all . .. papers made by law to be filed . . . are evidence in every 
cease . . , without any specific introduction. . .” 

Mr Brandeis replied: 

“Just let us see where that rule, if it is applied, would 
lead us ... the railroads ... file with the . . . Commission ex- 
tremely voluminous documents. . . Now it is practically impos- 
sible for anyone to make ... an argument... unless in some 
way ... notice is given... J had supposed that the effect of 
that provision in the statute was (to make it necessary) in the 
trial of any case ... for the parties relying upon a particular 
document to put it in evidence; that is, to refer to it; not neces- 
sarily that it be copied in the record.” 

The examiner overruled this objection, stating: 

“If this were a lawsuit, the objection would be absolutely 
correct... The Commission has a right and does in cases draw 
upon its own information which, from 16 to 17 years’ experi- 
ence of some of them, they possess. You do not know upon 
what they draw. In reaching their conclusions, they may 
go way outside of anything you introduce or anything the car- 
riers introduce and draw on their own information. . .” (Em- 
phasis supplied.) 

57. Chicago & N. W. R. Co. v. Railroad Commission. 156 
Wis. 47, 145 N. W. 216, 218 (1914). 

58. See Report on Cost Finding in Railway Freight Serv- 
ice for Regulatory Purposes, Federal Coordinator of Trans- 
portation (1936). The Coordinator, Interstate Commerce 
Commissioner Eastman, alluded to the manifold difficulties of 
attempting to apportion costs, 


Since such matters are wsually highly contro- 
versial, it seems essential that all evidence be placed 
in the record so that there may be actual notice plus 
opportunity to test its trustworthiness by the search- 
light of cross-examination and rebuttal. Where perti- 
nent evidence is specifically identified in the record, this 
requirement seems satisfied,°® but where the commis- 
sion gives notice of general intent to consider various 
filed reports and records, such general notice is too 
often the product of fatigue rather than pressure of ad- 
ministrative burdens. Frequently, commissions con- 
sider many things which they remember (or think they 
remember) as facts (or “believed” facts) when if the 
particular evidence were introduced,® subject to cross- 
examination and rebuttal, their conclusions would be 
far different. 

6. Independent Investigation and Inspection: 


These boards, created to perform regulatory functions, 


should most certainly acquire that familiarity with their 
specialty, whether it be utilities, industrial hazards, or 
business practices, which will improve their compre- 
hension of facts. There is, however, nothing more 
illusory than half-truths, and if they acquire certaim 
knowledge of facts (or “believed” facts) through in- 
dependent examination, or elusive judicial notice, it 
would seem that this knowledge, if relevant, should be 
placed in evidence, and subjected to the same corrective 
scrutiny. The cases, however, are contra.” 

7. Burden of Proof. Generally this rests upon 
complainants in proceedings before commissions just 
as in the courts.® 

a. Circumstantial evidence, Liberal practice, par- 
ticularly by the accident commissions in predicating 
their findings upon circumstantial evidence of injury 
without supporting direct evidence has been upheld. 


59. United States vy. Abilene & S. R. Co., 265 U. S. 274, 
289, n. 13 (1924); Lindsey v. Pub. Util. Comm., 111 O. St. 6, 
144 N. E. 729 (1924); Atchison, T. & S. F. R. Co. v. Pub. 
Serv. Comm. 130 Kans. 777, 288 P. 755 (1930); contra Peo- 
ple v. Hicks, 105 N. Y. 198, 11 N. E. 653 (1887). See 
Stephens, Administrative Tribunals and the Rules of Evidence 
(1933) 97-8, 

60. Steamboat Canal Co. v. Garson, 43 Nev. 298, 185 P. 
801 (1919). 

61. Or specifically identified, if expense or voluminous 
nature precludes introduction. Supra, note 59. 

62. Atchison, T. & S. F. Ry. Co. v. United States, 284 
U. S. 248 (1932) (reversing an order of the Commission for 





failure to reopen the record to receive evidence of changed! 


economic conditions resulting from business depression). “It 


is plain that a record which was closed in September, 1928: 


. cannot be regarded as representative of the conditions ex- 
isting in 1931. . . In justification . . . it is urged . . . that a 
reopening would have meant further lengthy proceedings. It 
is said that . . . ‘the Commission necessarily projects into the: 
future the results of a decision’. . . These suggestions . . . are 
without force when overruling economic forces have made the 
record . . . irresponsive to present conditions. . . The prospect 
that a hearing may be long does not justify this denial. . . 
(of) ...a fair hearing.” Contrast United States v. Northern 
Pac. Ry. Co., 288 U. S. 490 (1933). 

63. St. Louis-Southwestern Ry. Co. v. Stewart, 150 Ark 
586, 235 S. W. 1003 (1921) (report of commission engineer 
concerning condition of passenger station not placed in evi- 
dence) ; Wichita R. & Light Co. v. Court of Industrial Rela- 
tions, 113 Kans. 217, 214 P. 797 (1923) (report of commis- 
sion’s engineer of which complainants had no notice until 
several weeks after effective date of order). Distinguish Lind- 
sey v. Pub. Util. Comm., 111 O. St. 6, 144 N. E. 729 (1924) 
on ground of notice. 

64. Ross, Rules of Evidence before Workmen’s Compen- 
sation Commissions (1923) 36 Harv. L. Rev. 262, 265. 

65. In Western Grain & Sugar Products Co. v. Pillsbury. 
173 Calif. 135, 159 P. 423 (1916), the court held that blood 
stains on a dock adjoining the building where the deceased 
watchman was employed was sufficient evidence to support the 
commission’s finding that he had been murdered in the course 
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There is nothing particularly novel in this practice, for 
courts likewise recognize the necessity for basing their 
findings upon circumstantial evidence when it is the 
best obtainable. The only limitation is that there must 
be some evidence as contrasted with “conjecture or 
guess.” 

b. Presumptions, Statutes creating presumptions 
which shift not only the burden of going forward, but 
the entire burden of proof®* have been criticized and 
restricted by court decisions.** While these presump- 
tions spring from legislation, rather than rules of evi- 
dence, it seems appropriate to observe that such arti- 
ficial methods seldom facilitate factual determinations 
and should be discouraged, at least before fact-finding 
boards.°* 

c. Weight of Evidence. It is well settled that 
the fact-finding board determines this weight.®® This 
is significant in considering what types of evidence 
should be admitted, for if the conclusion is reached that 
exclusionary rules of evidence should be relaxed in ad- 
ministrative proceedings, then it is particularly impor- 
tant that the weight to be accorded evidence should 
rest with the board that not only has expert knowledge 
but also has opportunity personally to hear testimony 
and determine the credibility of witnesses.*° 

Summary: The foregoing procedural rules of evi- 
dence (except those dealing with burden of proof) se- 
cure “the right to a fair and open hearing’ and 
should be reenforced, rather than relaxed in order to 
secure the “prompt, continuous, expert, and inex- 
pensive” advantages of administrative determination. 

(B) Exclusionary 

Do these administrative advantages warrant any 
relaxation of “exclusionary rules,” which are based 
primarily on considerations of trustworthiness before 
a jury? At best, these rules can only control what the 
“trier” hears or sees, and cannot control his thinking.” 
The jury is untrained, the board experienced. The 
jury merges its thoughts in general verdicts; the board 


reports detailed findings of fact and conclusions." 





of employment. There are countless other cases, the only 
limitation being that there must be some evidence to support 
a finding as contrasted with “mere conjecture or guess.” See 
In Re Von Ette, 223 Mass. 56, 111 N. E. 696 (1916); Reck 
v. Whittlesberger, 181 Mich. 463, 148 N. W. 247 (1914). 

66. Thus several workmen’s compensation acts provide 
that in the absence of substantial evidence to the contrary, it 
shall be presumed that the claim comes within the provisions 
of the act, that sufficient notice thereof was given, that the 
injury was not occasioned by a willful intention to injure, and 


that the injury did not result solely from the intoxication of 
the deceased while on duty. New York Consol. Laws, c. 67, 
Sec. 21; Longshoremen and Harbor Workers Compensation 


Act, 44 Stat. 1424, 33 U. S. C. 901, sustained in Crowell v. 
Benson, 285 U. S. 22 (1932). 
Fogarty v. National Biscuit Co., 221 N. Y. 20, 116 


67 


N FE. 346 (1917); Modra v. Little, 223 N. Y. 452, 119 N. E. 
S93 (1918); Ross, Rules of Evidence before Commissions 


(1923) 36 Harv. L, Rev. 263, 273. 

68. Compare Los Angeles Gas & E. Corp. v. R. R. Comm., 
289 U. S. 287, 304-5 (1933). 
_ 49. Inter. Com. Comm. v. Louisville & N. R. Co., 227 
U.S 88, 92 (1912) ; Tagg Bros & Moorhead v. United States, 
280 U. S. 420, 444, n. (1930); II Sharfman, The Interstate 
Commerce Commission (1931) 430, IV ibid. (1937) 196-220. 
a Compare Frank, Law and the Modern Mind (2d ed. 
93 109 

71. R. R. Comm. v. Pacific Gas & Elec. Co., —— U. S. 
— (1938) 82 L. Ed. (adv. op.) 327, 330. 
a 72. Frank, Law and the Modern Mind (2d ed. 1931) 107, 
178, 303: Lehman, Technical Rules of Evidence (1926) 26 
Col. L. Rev. 509, 510-2: Radin, The Courts and Administrative 
Agencies (1935) 23 Calif. L. Rev. 469, 471. 

73. Chicago Junction Czse, 264 U. S. 258, 263-5 (1924); 
Florida United States, 282 U. S. 194, 215 (1930) ; Heitmeyer 


There are enormous difficulties in systematizing and 
correctly applying these rules and their exceptions, yet 
erroneous rulings are grounds for appeal and retrial 
if the “trier” was prejudicially misled. To import 
this delay, uncertainty, and expense into administrative 
action may be to permit undue precaution to impair 
administrative advantage. Specific rules will be ex- 
amined in the light of these comments. 

(1) Hearsay'*—(a) Declarations of Deceased 
Persons, These statements are admissible in criminal 
cases, but not in civil cases at common law unless part 
of the res gestae."* But where such declaration are not 
part of the res gestae, the commissions and courts are 
divided. In the typical case, the deceased was injured 
under unwitnessed and unexplained circumstances, and 
thereafter made statements to his widow or physician, 
that he tripped_on the factory floor, or strained his side 
lifting a sleigh, or hurt his stomach when a cake of ice 
slipped, or injured his hand with a rusty nail."® 

Workmen’s Compensation Acts are intended to im- 
pose liability without fault to be borne by the industry 
rather than by the family of deceased. It is unreasonable 
to suspect a general rule that deceased, before death, 
will make false statements so that relief may accrue to 
his family. If this type of hearsay evidence is ex- 
cluded, the legislative aims are to such an extent de- 
feated. Usually no one else can supply these essential 
facts. Applying the tests of necessity, availability, and 
reasonableness, such statements should be admitted. 


Hearsay—(b) Documentary evidence. All types 
find their way into administrative proceedings, rang- 
ing from official records to newspaper clippings. Speci- 
men cases are set forth in the footnote."7 Familiar ex- 


v. Fed. Communications Comm., —— F. (2d) (co. fy 
D. C. 1937) U. S. Law Week, Jan. 11, 1938, p. 29. Shortly 
before the decision, the Chairman of the Commission had is- 
sued a press statement that thereafter the Commission would 
only issue statements of facts in “novel” cases. Broadcasting, 
Dec. 15, 1937, p. 27. The decision requires issuance in all cases. 
It seems eminently sound. See McFarland, Administrative 
Agencies in Government (1934) 59 A. B. A. Rep. 326, 345-6, 
and cases cited, for an excellent analysis of this problem. 

74. The recognized exceptions to both oral and documen- 
tary evidence which obtain in courts are also applicable be- 
fore fact-finding boards; e. g. matters of general or public in- 
terest, Williamson v. Railroad Commission, 193 Calif. 22, 222 
P. 803, 809 (1924); admissions, Reck vy. Whittlesberger, 181 
Mich. 463, 148 N. W. 247 (1914); Wigmore, Evidence (2d 
ed. 1923) Sec. 4b. 

75. First Natl. Bank v. Industrial Comm., 161 Wis. 526, 
154 N. W. 847 (1915); compare dissenting opinion of Pound, 
J. in Carroll v. Knickerbocker Ice Co., 218 N. Y. 435, 113 
N. E. 507, 511 (1916). Statues in several states have changed 
this common law rule, Morgan, Law of Evidence (1937) 38. 

76. Held admissible in Reck v. Whittlesberger, 181 Mich. 
463, 148 N. W. 247 (1914); Wright v. Carrigan, 4 B. 4 
C. C. 432 (Irish Court of Appeal, 1911); contra Belcher v. 
Carthage Machine Co., 224 N. Y. 326. 120 N. E. 735 (1918); 
Poccardi v. Pub. Serv. Comm., 75 W. Va. 542, 84 S. E. 242 
(1915); for compilation of other cases see Ross, Rules of 
Evidence in Proceedings before Workmen's (Compensation 
Commissions (1923) 36 Harv. L. Rev. 263, 279. 

77. People ex rel. Shabacker v. Assessors, 47 Hun 450, 
453 (N. Y. 1888) (deeds received as evidence of value); Soo 
Hoo Do Yim v. Tillinghast, 24 F. (2d) 163, 165 (C. C. A. 
ist, 1928) (Labor Department’s files received to show discrep- 
ancies between statements made by an alien and by a person 
who claimed to be his brother); Atchison, T. & S. F. Ry. v. 
Pub. Serv. Com., 130 Kans. 777, 288 P. 755, 757 (1930) 
(letters by business men not produced as witnesses concerning 
alleged need for additional transportation service); United 
States v. Uhl, 215 F. 573 (C. C. A. 2d. 1914) (newspaper clip- 
pings purporting to show public prejudice in California towards 
Hindu race, and the difficulty of obtaining work as unskilled 
laborer in Portland, Oregon). Reversed in 239 U. S. 3 (1915) 
on the ground that an alien is not to be excluded because of 
oversupply of labor in a particular city in which he thinks he 
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ceptions admit ancient documents and certain regular 
business entries. Current proposals urge that these 
exceptions be further relaxed to admit all regular en- 
tries in the course of business."* However, the ad- 
ministrative agencies now receive such evidence’® 
where trustworthiness and necessity make it reason- 
able, and where it avoid delay and expense. 

It is submitted that no arbitrary rule can be ap- 
plied to each case, but the test should rather be the 
availability of other or better, evidence. In each 
case, some final administrative action must be taken. 
This frequently affects large groups other than the 
contestants at the commission’s bar.*° In this respect, 
it differs from a private plaintiff or defendant winning 
or losing a suit for deficiencies in evidence, without 
any resulting prejudice to the public. In adminis- 
trative proceedings, the same hearsay’ evidence 
in one case may be the poorest sort, and fail to meet 
the suggested criterion. It should accordingly be ex- 
cluded. In another case, the same evidence may be 
the best available proof of the facts and it should be 
admitted, regardless of exclusionary rules. Its credi- 
bility and weight can be tested by cross-examination 
and rebuttal. Its admissibility should be determined 
by the reasonable availability of better evidence. 

2. Res Inter Alios Acta. There are many deci- 
sions concerning the right of these agencies to consider 
as evidence the facts stated, or found, in other pro- 
ceedings. Here again, apprehension that the jury will 
be unable to appraise the fair weight of such evidence 
is the chief basis for the exclusionary rule. However 
this argument is not convincing with respect to trained 
minds on expert bodies. Typical cases of such prac- 
tices are set out in the footnote.*’ It is submitted that 
the evidence, whether strictly within the doctrine of res 
inter alios acta or not, should be admitted if it consti- 
tutes the best available evidence of the facts. These 
boards acquire sufficient familiarity with their respec- 
tive specialties to evaluate such evidence, subject to 
cross-examination and rebuttal, thereby conserving 
valuable time and expense. 





might settle. No mention was made of the admission of this 
class of evidence. 

78. Morgan et al., The Law of Evidence (1927) 51, et seq. 

79. Chicago & N. W..R. Co. v. Railroad Commission, 
156 Wis. 47, 145 N. W. 216, 220, 974 (1914) (utility reports 
filed with commission) ; Spiller v. Atchison T. & S. F. Ry., 253 
U. S. 117, 130 (1920) (summaries of such reports without 
presentation of original documents which would “have filled 
a farm wagon’’); Fogarty v. Natl. Biscuit Co., 221 N. Y. 20, 
116 N. E. 346 (1917) (admissions contained in accident re- 
ports to insurance company); Ng Mon Tong v. Weedin, 43 
F, (2d) 713 (C. C. A. 9th, 1930) (unverified surgeon’s cer- 
tificate of apparent age of alien); Pratt v. Raymond, 188 III. 
469, 59 N. E. 16 (1900) (credit ratings); Western Union Tel. 
Co. v. Dodge County, 80 Neb. 18, 113 N. W. 805, 807 (1907) 
(financial data contained in Poor’s manual); Bonnano v. Metz 
Bros., 188 App. Div. 380, 177 N. Y. Supp. 51, 52 (1919) 
(affidavits of “mayor” of foreign city, and of “officer in charge 
of Bureau of Vital Statistics of Italy” as proof of dependency). 

80. Radin, The Courts and Administrative Agencies 
(1935) 23 Calif. L. Rev. 469, 473; and see supra, Sec. 3. 

81. Williamson vy. Railroad Commission, 193 Calif. 22, 
222 P. 803 (1924) (excerpts from court decisions concerning 
history of water system admitted to show it had always been 
a public utility); Tang Tun v. Edsell, 223 U. S. 673 (1912) 
(record in earlier alien proceeding of paternity and marriage 
admitted in subsequent case involving related issues); Penn. R. 
Co. v. United States, 40 F. (2d) 921 (1930) (evidence before 
commission in one application for certificate of convenience and 
necessity held admissible in another application by same car- 
rier to serve adjoining territory): Armour & Co. v. Industrial 
Roard, 273 Til. 590, 113 N. FE. 188, 140 (1916) (coroner’s ver- 
dict admitted as evidence of cause of death) contra City of 


3. Best Evidence. The violation of this rule js 
frequently permitted by courts in review of administra- 
tive action. In this day of efficient office appliances, 
the possibility of mechanical error in records and copies 
is minimized. Where human elements are involved, the 
original normally should be produced at least for in- 
spection and comparison.*? However, where the term 
“best evidence” is used, not as a rule with respect to 
production of originals, but as a comparison of the 
value of difierent types of evidence, the courts insist 
on the production of the best available evidence.** This 
accords with the principle herein advanced as a sound 
criterion for enforcing or relaxing the rules. 

4. Expert Evidence, Witnesses frequently appear 
before these boards claiming expert qualifications on 
an infinite variety of subjects including valuations, cor- 
porate finance, industrial hazards, and fair standards 
in business. Administrative agencies frequently are 
lax in testing so-called expert qualifications before evi- 
dence is received.** It seems error, for example, to 
permit a lay witness to testify as to the contents and 
uses of a chemical formula unless the basis of knowl- 
edge be adequately established.** No advance in ex- 
pedited justice is made by ignoring such requirements. 

5. Opinion Evidence. Conversely, it seems de- 
sirable to relax the rules concerning general opinion 
evidence, particularly in the case of workers appearing 
before accident commissions and citizens appearing be- 
fore public utility commissions. After all, in such cases, 
this frequently proves to be the best available evidence 
in a field where relief must be granted or denied on 
the basis of whatever knowledge may be gleaned. 

Summary. The conclusion is reached with respect 
to exclusionary rules that the proposed criterion af- 
fords a fairer and more practical test than the common 
law exclusionary rules. 

(C) Privileged 

Certain types of evidence are inadmissible, not 
because of any intrinsic deficiency, but because of a 
desire to promote harmonious social relations. Privi- 
leged communications, such as those between husband 
and wife, or physician and patient, are accordingly ex- 
cluded. In one case the court sustained the commis- 
sion’s rejection of evidence offered by the company’s 
doctor concerning prior statements made to him by the 
injured man.** On the other hand, the testimony of 





Ill. 555, 126 N. 


Joliet vy. Industrial Commission, 291 
620 (1920). 

2. The Interstate Commerce Commission, for example, 
sanctions preparation of detailed summaries of facts shown in 
freight bills and other documents, provided originals or copies 
thereof are made available for inspection by parties. This prac- 
tice has apparent judicial approval. Spiller v. Atchison, 17 
& S. F. Ry., 253 U 117, 133; and see Lehman, Technical 
Rules of Evidence (1926) 26 Col. L. Rev. 509, 518. 

83. Vassilakis vy. Fairfax Hotel, 193 App. Div. 829, 184 
N. Y. Supp. 774 (1920); Brader v. Zubrick, 38 F. (2d) 472 
(C. C. A. 6th, 1930). But see Huntington v. Pub. Serv. 
Comm., 101 W. Va. 378, 133 S. E. 144, 150 (1926). 

84. Ross, Rules of Evidence before Workmen’s Compen- 
sation Commissions (1923) 36 Harv. L. Rev. 263, 292. 

85. John Bene & Sons y. Fed. Trade Comm., 299 Fed. 
468, 471 (C. C. A. 2d 1924). Compare American Book Co. v. 
Balt. & O. R. Co., 179 I. C. C. 650, 652 (1931). 

86. Inspiration Copper Co. v. Mendez, 19 Ariz. 151, 166 
P. 278, 1183 (1917); Ross points out that this may be ex- 
plained by the fact that Arizona statutes require the com- 
mission to follow the jury-trial rules. Rules of Evidence be- 
fore Workmen’s Compensation Commissions (1923) 36 Harv. 
L. Rev. 263, 292. 
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proceeding was countenanced on the ground that her 
testimony cumulative.*? 

Summary. So long as the social reasons which 
created this rule are respected, there is nothing in ad- 
ministrative characteristics that warrants a departure; 
the same protection should be accorded regardless of 
the name of the tribunal.** 

(D) Protective 


Was 


The evidence rules designed to protect the accused 
in criminal cases are seldom drawn in issue before fact- 
finding boards. The nearest analogy is found in alien 
exclusion and deportation proceedings. This is an ex- 
ceedingly important human function. Orders depriving 
persons of the right to remain in this country often have 
more serious effect than a criminal conviction, for they 
operate to deprive a person of his home, business, social 
connections, love for this country, and everything 
that is dear to him.*® In many cases the zeal, or as 
one writer has phrased it, the “ferocity,”®° of immi- 
gration officers ruthlessly tramples this right. 

Summary. Exceptional care should be taken to see 
that a fair hearing is accorded in such serious proceed- 
ings against the alien who is frequently ignorant and 
helpless when he faces the overwhelming calamity of 
deportation or exclusion.” 


6. 


In the light of the foregoing analysis, what con- 
clusions may be reached? The causes of growth of 
fact-finding boards have been reviewed. This is no 
place to applaud or decry. They have both champions 
and assailants ;** yet their number is constantly increas- 
ing here and abroad. Likewise the objectives of the 
rules of evidence have been outlined. The present un- 
certain state of the law has been indicated. Typical 
instances of the application, and of the non-applica- 
tion, of these rules, in specimens selected to demon- 
strate (A) procedural, (B) exclusionary, (C) privi- 
leged, and (D) protective rules have been examined 
from the functional approach of necessity, availability, 
and reasonableness. Tentative conclusions have been 
advanced with respect to each class. 

Past experience with efforts to prescribe detailed 
codes of civil procedure®* suggests the futility of at- 
tempts to make similar efforts in prescribing detailed 
rules of evidence for fact-finding boards. Several 
states follow the New York “legal residuum” rule, 
permitting these boards to relax the rules “if there re- 
mains a residuum of legally competent evidence” to 





Cahan v. Carr, 47 F. (2d) 604 (C. C. A. 9th) 1931. 
Lehman, Technical Rules of Evidence (1926) 26 Col. 
509, 518. 

Van Vleck, Administrative Control of Aliens (1932) 
90 Stephens, Administrative Tribunals and the Rules 
of Evidence (1933) 101, n. 26. 

91. For example the privilege against self-crimination is 
not applicable in such proceedings. Vajtauer v. Commissioner, 
273 U. S. 103, 111 (1927); nor that against evidence obtained 
by unlawful search and seizure. Compare Gouled v. United 
States, 255 U. S. 298 (1921). 

92. Contrast, for example, Frankfurter, The Public and 
Its Government (1930) and Wilson, The New Freedom (1913) 
with Beck, Our Wonderland of Bureaucracy (1932) and He- 
wart, The New Despotism (1929); or 55 Can. L. J. 368 (1919) 
with 31 Law Q. R. 148 (1915) for other British expressions. 
_ 93. Frank, Law and the Modern Mind (2d ed. 1931) 310; 
Tyler, The Origin of Rule Making Power (1936) 61 A. B. A. 

932, 541 
_ 94. Carroll v. Knickerbocker Ice Co., 218 N. Y. 435, 113 
N. I 507 (1916); Ross, Rules of Evidence in Proceedings 
hefore Workmen’s Compensation Commissions (1923) 36 Harv. 
L. Rev. 263, 276-7. 


support the order.** Wigmore joins the dissenting 
justices in the principal case to dispel any illusion that 
this affords a practicable solution.*® Such a rule not 
only brings us back where we started so far as the 
strict application is ultimately involved, but also in- 
vites protracted delay through objection, exceptions, 
and appeal from any order on the ground that the 
residue is not a “legal residuum.” 

What, then, should be the test? 
that it should be: 

First, a fair hearing in all cases, civil or quasi- 
criminal, preserving fundamental rights of sworn tes- 
timony, confrontation, cross-examination, and rebuttal, 
requirement that all evidence be of record, and that 
there be seasonable objection to adverse rulings. Each 
of these principles facilitates functioning of the fact- 
finding board as a “prompt, continuous, expert and 
inex pensive method”®* and accords with “the rudiments 
of fair play”®’ ; 


It is submitted 


Second, admission of all relevant evidence,®® if 

(a) In the board’s judgment, having regard to 
the necessity, availability, and reasonableness, as shown 
by such elements as trustworthiness, economy, prompt- 
ness, and convenience, it is the best obtainable evi- 
dence of the fact; 

(b) It is offered in public hearing so that the 
proffering witness and evidence are subject to cross- 
examination and rebuttal testimony ; 

(c) Jurisdiction is vested in the board to deter- 
mine what, if any, weight to accord particular evi- 
dence in the light of all the surrounding circumstances ; 

(d) The board is required to make a report in 
writing, clearly stating its findings of fact and conclu- 
sions of law as an antecedent to any valid order ;** and 

(e) Judicial review of findings of fact is limited 
by certiorari or otherwise to a consideration of the 
fair and reasonable observance of these principles.*°° 

This test is far more realistic for fact-finding 
boards than those technical rules descended from a day 
when the “trier of the fact” was the butcher, the baker, 
the candlestick maker, all unskilled either in the proc- 
esses of reason and logic, or in the niceties of distin- 
guishing truth from falsehood. The standard of neces- 
sity, availability and reasonableness is familiar, as well, 
to lay commissioners’ in their normal business and 
social ethics, as it is in the field of public law.*” It 
should be vigorously exercised, both to admit and to 
exclude; thus admitting the best available evidence in 

(Continued on page 665) 





95. Wigmore, Evidence (2d ed. 1923) Sec. 4e; Pound 
and Seabury, JJ., 113 N. E. 507, 511; but see Lehman, The 
Technical Rules of Evidence (1926) 26 Col. L. Rev. 509, 515. 

96. Crowell v. Benson, 285 U. S. 22, 46 (1932) (emphasis 
supplied). 

97. Ohio Bell Tel. Co. v. 
292, 394-5 (1937). 

98. Except such privileged communications as are predi- 
cated on harmonious social relations, rather than probative 
value; supra, sec. 4 

99. Supra, note 73. 

100. Compare Pillsbury, Administrative Tribunals (1923) 
36 Harv. L. Rev. 405, 585, 592. 

101. The statutes generally make no requirement concern- 
ing legal qualifications of members of fact-finding boards, and 
it is common practice to appoint laymen. For example, only 
five of the eleven present Interstate Commerce Commissioners 
are lawyers. 

102. Pound, The Administrative Application 
Standards (1919) 44 A. B. A. Rep. 446, 452-6. 
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MR. JUSTICE CARDOZO 
Greatness is, in Holmes’ word, “‘uniquity.” 
It is idle, therefore, to compare Mr. Justice 
Cardozo with other towering figures among 
American judges. The verdict of history has 
already been rendered in counting Cardozo 


among our great judges, however restricted the 


list. Indeed his achievement in Washington 
merely confirmed and amplified the distinction 
he made manifest in Albany. He was called to 
the Supreme Court precisely because of his 
unique qualifications. By common consent of 
Bench and Bar, only Chief Judge Cardozo was 
of stature to succeed Mr. Justice Holmes. 

With his delicate sense of reverence, Car- 
dozo always spoke of Holmes as “the Mas- 
ter.”” Both served the same mistress—the Law. 
Neither St. Francis nor Thomas More led a 
more dedicated life than that whereby Holmes 
and Cardozo—so different in their antecedents 
and temperaments—devoted the rich gifts of 
their endowment to subduing social conflicts by 
a living law, compounded of the wisdom of the 
past and insight of the future. Cardozo spoke 
for all great judges, for Hardwicke, Mansfield 
and Bowen, for Kent, Marshall and Holmes, 
when he wrote that the judge must be “his- 
torian and -prophet all in one.” For the law 
must be declared ‘‘not only as the past has 
shaped it in judgments already rendered, but as 
the future ought to shape it in cases yet to 
come.” 


This is not the occasion to particularize 
the range and depth of Mr. Justice Cardozo’s 
contributions to law. The Common Law, as a 
viable system, is a process of constant rejuvena- 
tion to meet the changing demands of a pro- 
gressive society. Such readjustments imply 
revaluations, a proper balance between chang- 
ing and retaining. For our time, Cardozo is sec- 
ond only to Holmes in having imparted to the 
judicial process a philosophic direction so as to 
blend continuity with creativeness. 

He carried his philosophic outlook into the 
more spacious field of constitutional law. That 
he should have such preéminence after so 
short a service on the Supreme Bench is only 
in small measure attributable to the unusual 
flow of litigation during the last six terms. Mr. 
Justice Cardozo did not derive distinction from 
the distorting significance of so-called “great 
cases.” He imparted his qualities to all cases 
in which he wrote, great or small, whether of 
public interest or of recondite technicality. 
Some causes are born great and the judge need 
only be equal to the occasion. Other causes 
achieve greatness through the insight and cre- 
ative power of the judge conveyed with art. It 
is in this second type of case that the genius of 
Cardozo is most revealed. 

Were I compelled to choose six representa- 
tive opinions by Mr. Justice Cardozo, I would 
select Reed v. Allen, 286 U S. 191, 201 (dis- 
sent), because of its resourcefulness in mak- 
ing the law of remedies an instrument of jus- 
tice; Stewart Dry Goods Co. v. Lewis, 294 U. 
S. 550, 566 (dissent), because of its illumina- 
tion of the problems of business taxation; 
McCandless v. Furland, 296 U. S. 140, because 
it shows that the law of corporate trusteeship 
is equal to the skill of individual chicanery; 
Ashton v. Cameron County District, 298 U S. 
513, 532 (dissent), because it demonstrated 
with a persuasiveness that has now carried the 
day, that the sovereignty of State and Nation 
does not mean the impotence of both; Van 
Beeck v. Sabine Towing Co., 300 U. S. 342, 
because it is a beautiful example of learning in 
the interplay of common law and legislation ; 
the Social Security Cases, 301 U. S. 548 and 
301 U S. 619 (counted as one), because of its 
statesmanlike proof that the Constitution has 
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not barred the way for our Federal system to 
cooperate in meeting exigent and pervasive 
human needs. Three of these decisions are in 
private litigation and three in public. Three 
are opinions of the Court, and three dissents. 
That these choices may easily be matched with 
others equally creative merely indicates the 
range and richness of Mr. Justice Cardozo’s 
seven-score Supreme Court opinions. 

The farthest-reaching courage sometimes 
is found in the gentlest of men. And so, this 
lawyer’s lawyer, this man of the cloister, as he 
faced the application of the Constitution to a 
changing world, at times dared to free the fu- 
ture when some of his brethren, who came of 
the world of affairs, hesitated. The few short 
years of service of this gentle spirit coincided 
with one of the most agitated periods in the 
Court’s history. But so dominant was his tem- 
per of tranquillity that he transcended the 
heated controversies in which the Court’s deci- 
sions became enmeshed. Mr. Justice Cardozo’s 
opinions during these troubled years—whether 
in dissent, or, latterly, for the Court—will, by 
the transmuting alchemy of his character, ap- 
pear, in the perspective of time, not as the ut- 
terances of faction or friction but as the mem- 
orable expression of the abiding spirit of the 
Constitution. 

FELIX FRANKFURTER. 
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bility for improving the agencies of the law as a means 
of preserving our representative democratic form of 
government, the Bar can and will solve these vital 
problems. 

The Lawyers’ Province—Law and Liberty 

Man does not live by law alone. Law is only toler- 
able because it makes individual liberty possible. With- 
out law, liberty would be non-existent except for a 
lavored one or a favored few. Liberty, then, is the 
chief concern of the bar as it should be of a demo- 
cratic government. It has never been phrased better 
than by Heraclitus of Ephesus twenty-five hundred 
years ago: 

“The major problem of human society is to combine that 
degree of liberty without which law is tyranny with that 
degree of law without which liberty becomes license.” 

_ The world is still pursuing that ideal. The history 
ot western civilization is essentially the history of the 
development of human freedom. With the Renaissance 
came intellectual freedom. With the Reformation 
came religious freedom. With the Declaration of In- 
dependence, our Federal Constitution and its Bill of 





Rights came political freedom. With the Industrial 
Revolution and the development of natural science 
came a degree of freedom theretofore unknown from 
the forces of nature. Now we are in the midst of a 
world-wide struggle for economic freedom. In some 
countries, the earlier forms of freedom, attained by 
much toil and bloodshed, are being sacrificed to the 
struggle for economic freedom, or, rather, the mirage 
of it. Intolerance stalks the globe. The entire world 
seems to be dividing into two classes, one believing 
that whatever is, is right, the other that whatever is, 
is wrong. Reason and common sense seem to be in 
danger of being crushed between the upper and nether 
millstones of conservatism, so-called, and of liberalism, 
so-called. Some leaders in public life seem to be un- 
able to distinguish between freedom of speech, freedom 
of the press and the right of lawful assembly on the 
one side and treason to government on the other. We 
have reached the point where suggestions for con- 
centrating one’s opponents in Alaska are seriously ad- 
vocated in open court by men claiming to carry the 
banner of democracy. Such declarations sound strangely 
alien in the America of George Washington, Benja- 
min Franklin, John Adams, Alexander Hamilton and 
Thomas Jefferson. Yet, there are many people to 
whom this philosophy of intolerance for views they 
dislike has a strong appeal. They fail to realize that 
it necessarily precludes intellectual freedom, religious 
freedom, and political freedom. They fail to compre- 
hend that under this philosophy of intolerance America 
never could have become free. To the credit of the 
Bar let it be said that it has never failed to realize 
the essential relation between law and liberty, between 
the independence of the courts and the maintenance 
of our constitutional guarantees of individual freedom 
in the age-long struggle for popular government. The 
challenge of intolerance the organized Bar will meet 
by uniting to perfect the processes of judicial adminis- 
tration, in both our traditional courts and in the newer 
administrative tribunals and by insisting on the main- 
tenance of their independence and integrity. 





The Migration of Judicial Procedure 


“A noteworthy illustration is the spread of pre- 
trial procedure. Originating in the Circuit Court of 
Wayne County, Michigan, in 1929, adopted in our 
Superior Court for Suffolk County in 1935 (and now 
being extended to other sittings of the Superior Court), 
put into effect in the Superior Court of Los Angeles 
County, California, included as an optional proceeding 
in the new rules for United States district courts, pre- 
trial procedure is today a lusty infant. 

“We happen to know something about the interest 
aroused elsewhere by the experiment in Massachusetts, 
because the January, 1936, number of the Bar Bulletin, 
containing Judge Gray’s account of pre-trial procedure 
in Suffolk County, has long since been exhausted, and 
the May, 1938 number, containing Judge Pinanski’s 
contribution on the same subject, has brought numer- 
ous requests for copies from judges and lawyers far 
outside the borders of the Commonwealth. 

“Another illustration of the alertness of the courts 
is seen in the action of the Supreme Court of the State 
of Washington in adopting the Pennsylvania rule re- 
quiring a concise statement of the questions involved 
on the first page of the brief.”—-Bar Bulletin (Boston). 
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By GRENVILLE CLARK 
Member of the New York Bar 


WISH to discuss the question: What should be the 

attitude and line of conduct of American conserva- 

tives towards the apparently increasing tendencies 
which endanger our civil liberties? 

I do not think that I need argue to you that we 
are living in a time when these threats, already seri- 
ous, are likely to become even more so under the im- 
pact of the trend of the times. 

The problem of how to reconcile the authority 
necessary to order, especially in times of stress, with 
the freedom that most Americans deem indispensable 
to a satisfactory life is as old as government. It goes 
back to the Greeks and beyond them, and we have not 
been immune from the problem in our own history. 

In a remarkable, but relatively neglected speech a 
few days after his second election in November, 1864, 
Lincoln said: “It has long been a grave question 
whether any government not too strong for the liberties 
of the people can be strong enough to maintain its own 
existence in great emergencies.” But although the prob- 
lem is an old and familiar one, it is also true that in our 
modern world, it has entered upon a new and crucial 
phase. On all sides, one finds recognition of this fact. 
For example, Governor LaFollette recently said: 
“There are two main problems facing the country today. 
The first is to have a government which can deal with 
national problems without becoming tyrannical, and the 
second is to take collective action without stifling the 
responsibility of the individual.” 

It is the fashion to ascribe the new importance in 
the United States of this great subject largely to the 
growth of dictatorships abroad. But I suggest that 
these influences may be over-estimated. Even without 
them, there have long been tendencies in this country 
caused by the growth, largely inevitable, of governmen- 
tal interference with the social and economic life of the 
citizen that of themselves would make the question of 
reconciling authority with individual freedom a pressing 
problem for all of us. The outcome—whether we can, 
under our American conditions successfully reconcile 
what has been well called “necessary authority with in- 
dispensable liberty’”—will depend, I suggest, in the long 
run, not on the activities and views of extremists, but 
on the point of view and sense of values of that great 
middle section of our people who are in a true sense 
conservatives. 

Since there is nothing more futile in a discussion 
than a misunderstanding of the meaning of terms, per- 








*Address delivered at Annual Meeting of Nassau Co. Bar 
Association, June 11, 1938. 


mit me a word as to the sense in which I use these 
words “conservatism” and “conservative.” They have 
indeed been badly misused, so badly that one is tempted 
to discard them. Yet they are terms with so honorable 
a record that it should not be necessary to throw them 
overboard. 

Let me say, then, that I do not use the term “con- 
servative” in the sense of one who is determined to 
have no change whatever and who sighs vainly for the 
“good old days.” Nor do I use it in that other per- 
verted sense of a reactionary or of a selfish representa- 
tive of a vested interest. Nor, again, do I use the term 
even in the sense of one who thinks, in the classic 
phrase, that “unless it is necessary to change, it is neces- 
sary not to change.” Rather, I use it in what I be- 
lieve to be the more authentic meaning of a moderate 
man, sufficiently intelligent to recognize that vast 
changes have occurred in society, requiring new meth- 
ods and devices in government and new relations be- 
tween the government and the individual yet who 
desires that in the making of the new and necessary ad- 
justments, the best of those values that have been 
brought out of the past shall be conserved. 

Moreover, I wish to emphasize the importance of 
the time factor or speed of change in the point of view 
of those whom I call true conservatives. Such men, 
however much they may welcome reforms, realize that 
unmatured changes, not subjected to full discussion and 
not in harmony with the considered judgment of the 
majority, are likely to be ephemeral and productive of 
confusion rather than of benefit to the general welfare. 
In recent years, we have had many examples of such 
unconsidered and too hasty changes. Among these may 
be cited the sad fate of National Prohibition and the 
short life of the N.R.A. which, by common consent, had 
already broken down in the realm of public opinion be- 
fore it was condemned by a unanimous Supreme Court. 

Accordingly, I adopt the definition recently given 
by a distinguished English writer that a conservative 
may be considered as one who, while not hostile to 
changes that may seem necessary or advisable, desires 
to see “reforms come gradually and with a minimum 
of friction.” I believe it fair to say that within this defi- 
nition can be brought a great majority of the Ameri- 
can people, irrespective of their dif fferences on tempo- 
rary issues of the day and irrespective of party 
affiliation. There could be no greater delusion than to 
suppose that citizens of this cast of thought are con- 
fined to one party. They are in all parties, men and 
women who, while differing sharply in their views of 
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personalities in power or on the controversial issues of 
the day, are united in their general approach and in their 
desires not to sacrifice old and tried values in a frantic 
effort to find quick remedies for difficult conditions. It 
is, 1 say, upon the intelligence, understanding and atti- 
tude of this vast majority group that the future of civil 
liberty will depend. 

Then, let me speak briefly of what I mean by “civil 
liberty,” another term which has been used with many 
meanings. 

In a recent address to the American Newspaper 
Publishers Association, I had occasion to attempt a defi- 
nition of this phrase and, since it represents a consid- 
ered view, I will give it to you, with, I hope, some 
slight improvement. 

\merican civil liberty, as I conceive, should be used 
to express the same concepts as the phrase “the liberties 
of the subject” in England—whence our basic rights 
historically derive. It is true with us as in England, 
that one aspect or meaning of the liberties of the citizen 
is the restriction within bounds of reasonable necessity 
of the kind and degree of interference with the personal 
life of the individual. We cannot, under any form of gov- 
ernment or system of law, conceive of civil liberty as 
truly existing if the individual is at every point of his 
life hemmed in and directed by the State. This is indeed 
a question of degree, yet we all know pretty well what 
we mean when we speak of undue and unnecessary re- 
striction of personal liberty or a clear violation of per- 
sonal rights. 

A few of these rights of the citizen have been 
deemed so vital that by constitutional prohibition they 
have been placed beyond infringement by any govern- 
ment, even though chosen by a free majority of the peo- 
ple. These include the rights guaranteed by the first 
eight amendments of the Federal Constitution. The 
conception of American civil liberty, therefore, cus- 
tomarily and properly implies the inviolability of these 
few fundamental personal rights. 

But this is not the whole. There are two other 
meanings to the liberty of the British subjects and of 
the American citizen that are of no less importance, but 
have received less attention and must now receive more. 

Another requirement is the existence in a healthy 
condition of democratic self-government. This means 
a system under which a majority of the people, really 
and not nominally, freely and not under coercion or 
bribery by individuals or corporations or by the govern- 
ment itself, choose those who are to make and execute 
the laws. It means also with us a system under which 
the legislative, executive and judicial branches exer- 
cise their proper functions without domination of the 
others. The reason why the existence of such a method 
of government is a necessary ingredient of civil liberty 
is simply that the experience of mankind for centuries 
has aaeel that even those individual rights that we 
deem most fundamental will not be long respected by 
tulers who are not freely chosen by the people and who 
are not held within the strict bounds of their functions. 
This is a simple, practical fact and because we know it, 
we must put down democratic self-government as the 
second great element of civil liberty. 

Then there is a third essential ingredient —the 
maintenance not only in theory but in practice, of the 
‘reign of law.’ By this I mean more than the sanctity 
of the few specific rights mentioned in our constitutions 
and more than the technical observance of forms of law 
in our courts. I mean the absence of arbitrary action 
by government in every field and the general existence 
of that decent spirit of fair play of which Chief Justice 


Hughes has so recently spoken. I mean a public feel- 
ing and spirit that will compel government to refuse the 
recurring opportunities to abuse power through harass- 
ment or intimidation of the individual. 

These three aspects of civil liberty are, of course, 
interrelated. Yet it conduces to clear thinking to view 
them separately and then to realize that liberty depends 
upon the co-existence of these three elements—the safety 
of the little group of fundamental rights that are con- 
stitutionally safeguarded, the healthy existence of demo- 
cratic government and the prevalence of a spirit of fair 
play between government and the citizen. I repeat that 
all these things are essential to the maintenance of true 
civil liberty. They will all in the long run stand or fall 
together. 

I come back now to the main question that I put at 
the outset: ‘What should be the attitude and the line 
of action of American conservatives in respect to the 
maintenance of civil liberty?” 

The first thing to which I direct your attention is 
the remarkable fact that the active defense of civil lib- 
erty has been allowed to drift very largely into the hands 
of elements of “the Left,” sometimes the extreme 
“Left,” and the further fact that in some quarters the 
unfortunate impression has been given that American 
conservatives are more interested in the preservation of 
vested property rights than in the great rights guaran- 
teed by the First Amendment, including freedom of 
speech, of assembly and of petition. For many years 
the American Civil Liberties Union has taken an aggres- 
sive part in the defense of civil rights, especially on be- 
half of the “underdog.” The active members of the 
Union must be given great credit for many and diffi- 
cult achievements in the defense of civil rights. They 
have often undertaken unpopular causes ; they have un- 
dergone obloquy, inconvenience and hardship in the de- 
fense of their convictions. Nevertheless, this very ac- 
tivity, together with the admittedly radical views of 
some of the most prominent leaders of the Civil Liber- 
ties Union, has given a public impression that the active 
defense of civil liberties is not a matter of primary con- 
cern with those of more moderate views concerning so- 
cial and economic questions. Thus, for instance, in the 
case of the notorious repressions of civil liberty by 
Mayor Hague, the headlines for months have shown 
the Civil Liberties Union acting in defense of the con- 
stitutional rights of the C.I.O. and of the Socialists to 
free speech and assembly in New Jersey. 

On Lincoln’s Birthday last, this situation led Gov- 
ernor Aiken of Vermont to reproach the leadership of 
the Republican Party in that, as he said, not a single in- 
fluential voice in that party had been raised against the 
New Jersey repressions. This reproach has been re- 
cently mitigated by the eloquent and forceful pronounce- 
ment by Governor Landon in his message to Norman 
Thomas. Moreover, most of the conservative press 
has, to its credit, been emphatic in its condemnation of 
Mayor Hague’s tactics. And yet, by and large, it re- 
mains true that leaders of conservative opinion have 
been unfortunately quiescent in the face of violations 
where the rights of minority groups advocating unpopu- 
lar opinions have been involved. 

There has been, on the other hand, a tremendous 
wave of protest from leaders of conservative opinion 
against the actions of the Senate Lobby Committee of 
which Senator Minton is chairman. These protests 
have been justifiable and necessary because the activi- 
ties of that Committee have been of an ominous char- 
acter which deserved rebuke from all who care about 
civil rights. But I think there has been some differ- 
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ence in the tone of the protests in the two instances, 
and it is to that difference that I direct your attention. 
The callous disregard of the Constitution by Mayor 
Hague is in essence no different from the intimidating 
tactics of Senator Minton. They are on a par in their 
arrogant obtuseness to the essentials of civil liberty. 
They ought, therefore, to be condemned with equal force 
and unanimity. 

With these considerations in mind I wish to make 
the point that American conservatives cannot for a mo- 
ment afford to discriminate in their defense of civil lib- 
erty. They cannot have it both ways. They cannot 
expect to have their own rights safeguarded in the fu- 
ture when in particular communities, or in the country 
as a whole, they may conceivably be in an unpopular 
minority themselves if, when they are in the ascendant, 
they show the slightest degree of intolerance or lack of 
zeal in the defense of minority groups. In the long run, 
there will be no such thing as freedom of speech and 
assembly for some elements preaching some doctrines, 
and restraint and repression for other groups preaching 
other doctrines. 

I saw the other day a letter from one who doubt- 
less believes himself an ardent patriot, declaring that it 
is time to practice against some elements in the com- 
munity what he termed “a little intolerance.” But | 
suggest to you that “a little intolerance” is as dangerous 
to the body politic as a little potassium cyanide to the 
human body, that it is nothing to be played with and 
that the sole security for the civil liberties of any of us 
is dependent upon the firm defense of the civil liberty 
of all of us. 

Similar tendencies have repeatedly been shown by 
the so-called “patriotic societies” of the country. To il- 
lustrate.—the Daughters of the American Revolution 
have been largely responsible for the passage of the so- 
called “teachers’ oath laws” in twenty-two States. These 
measures, in my judgment, are unfair and discrimina- 
tory, and also futile, because they attempt to legislate 
something that is beyond the reach of legislation, 
namely, an intelligent loyalty. Efforts of this sort cul- 
minated, in 1935, in the passage of an act by the Con- 
gress of the United States prohibiting not only the advo- 
cacy but the “teaching” of Communism in the schools 
of the District of Columbia. The practical result of that 
law was, I am told, that the teachers were afraid to 
make even so much as a mention of Russia in the schools 
of the District of Columbia for two years. Finally, it is 
said that the pupils began to resort in large numbers to 
the libraries to find out for themselves what this tabooed 
subject of Russia and Communism was all about. The 
absurdity at last becoming apparent, the law was re- 
pealed last year. But the point is that these good peo- 
ple who regard themselves the defenders par excellence 
of American institutions have often, in my view, been 
doing the very sort of thing best calculated to break 
down the foundations of American institutions,—those 
foundations that rest most of all upon the widest possi- 
ble freedom of criticism and discussion. 

To illustrate, it was the so-called patriotic societies 
that were largely responsible for the recent passage in 
New York State of the McNaboe Bill which was most 
fortunately vetoed in the powerful message of Governor 
Lehman, In my view, no stronger blow in support of 
civil liberty has been struck in this country for a long 
time than by Governor Lehman in this illuminating 
veto; and my point is that, in a true view of the proper 
attitude of conservatives, the Governor’s message and 
the attitude represented by it should be maintained 


by all who desire to be conservators, in a true sense, 
of the American tradition. 

I venture to say, therefore, that there is only one 
sound attitude for conservatives consistent with a real 
understanding of the essence of American life, namely, 
an attitude of firm and impartial defense of the rights 
of the citizen under the Bill of Rights in every case 
where these rights are threatened, and irrespective of 
whether we approve or disapprove the sentiments and 
policies of the persons affected. 

In respect to a line of action to give expression to 
such an attitude, I believe it of vital importance that 
the true conservatives of the country should actively or- 
ganize and participate in concrete efforts to protect civil 
liberty against all abuses of power from whatever source 
those abuses come, leaving aside all considerations of 
party and of economic and social prejudices. It is plain, 
I believe, that it is on these terms alone that there is 
any assurance for the future of civil liberty. And it is 
also plain, I submit, that any departure from this stand- 
ard is in itself a danger to those very values that the 
conservative opinion of the country should most desire 
to maintain. 

I have been speaking in terms of obligation to sup- 
port the best of our tradition, apart from consider ations 
of self-interest. But these considerations are also in- 
volved, for, if the idea once takes general hold that it is 
tolerable to suppress some opinion and criticism but not 
some other opinion, the conservatives who are com- 
plaisant to any such doctrine will lose their moral stand- 
ing in the forum of public opinion and will have no 
ground upon which to stand when their own basic 
rights are imperiled. 

I fully realize that this standard is a high one and 
that it depends upon a high degree of tolerance. It is 
well to realize, however, that the progress of tolerance 
and civil liberty is, in the ultimate analysis, one and the 
same thing; that they go up and down together and 
that the history of the one has been the history of the 
other. It is the hardest thing in the world to tolerate 
the expression of views that one not only dislikes but 
which also threaten one’s interests. And yet we might 
as well make up our minds that there is no security for 
the basic rights we value unless we permit a real free- 
dom of expression, subject only to the wide limits pre- 
scribed by valid laws under the Constitution as inter- 
preted by our highest courts. To do this, we must cul- 
tivate tolerance to an extent that is admittedly difficult 
in times of stress. Whether we shall be able to accom- 
plish this, no one can tell. To do so, involves a con- 
siderable amount of intelligence and knowledge and a 
considerable acquaintance with the past and with the 
lessons of history. But one may have a reasonable hope 
that, with the lesson before us of certain countries of 
Europe and of the examples in our own country ever) 
day, we shall have sufficient insight to develop and main- 
tain that degree of tolerance upon which our civil rights 
ultimately rest. 

In conclusion, let me speak of the present function 
and obligations of the Bar in respect of the maintenance 
of civil liberties. : 

Surely, in the sense in which I have been using 
the word, all or nearly all of us here are conservatives. 
Our training teaches us that life is a constant flux, that 
change is necessary and inevitable and that new forms 
of individual and social wrong require new remedies. 
On the one hand I believe that the many statements 
which we hear to the effect that lawyers are unduly 
averse to change are, as applied to the profession as @ 
whole, without basis. But, on the other hand, the vast 
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majority of us conform to my definition of the conser- 
vative as a moderate man “who wishes to have reforms 
come gradually and with a minimum of friction.” Thus, 
as a profession, we form part of that great body of mod- 
erate or middle opinion, upon which, as I have said, the 
maintenance of civil liberty will, in the long run, de- 
pend. But we are more than merely a section of truly 
conservative opinion. I make bold to say that we not 
only ought to be but that we, as a profession, are, if 
we wish to be, the leaders of that opinion. 

Moreover, in the particular field which I am dis- 
cussing, we have a special position and duty, resting 
upon a long tradition. For centuries, both in England 
and America, the legal profession has been in the van- 
suard in defense of civil liberties. During the great 
period in England when the rights of Englishmen were 
wrought out in controversy and struggle, it was the 
lawyers who took the lead. In the crucial decades of 
the seventeenth century under James I pave 
Charles I, the legal profession led the first grea 
_, to assert the independence of the courts from the 

1ation of the Crown and took a large part in draft- 
: Petition of Right in 1628. It was the same at 
he ee of the seventeenth century and the beginning of 
he eighteenth, when the Habeas Corpus Act was en- 

d (in 1679) and the Act of Settlement was adopted 
(in 1701) ; and it was the same at the end of the eigh- 
teenth century, when the resistance was made to general 
warrants and when the right of the jury to pass upon the 
truth of alleged libels was vindicated. In our own coun- 
try, it was our lawyers who both before and after the 
Revolution, took the lead in the struggle for indepen- 
dence and for civil rights. And, as we all know, the 
Constitution itself was the work of a convention of 
which a — jority was composed of lawyers. 

You all recall the famous phrase of Edmund Burke 
— on conciliation with America, describing 
the fiercely independent spirit of the Americans of 1775, 
when he said that they “snuff the approach of tyranny 
in every tainted breeze.” But you may not all remem- 
ber the context and that he so largely attributed this 
spirit to the lawyers of America. Let me read you an 
ibbreviation of that great passage, because I believe it 
has a strong bearing today: 

ge it me, Sir,” Burke said, “to add another cir- 

in our colonies, which contributes no mean 

rds the growth and effect of this untractable 

in their education. In no country perhaps 

vorld is the law so general a study. The profes- 

lf is numerous and powerful; and in most prov- 

inces it takes the lead. The greater number of the deputies 

sent to the Congress are lawyers. But all who read, 

most do read, endeavor to obtain some smattering 

cience. * * * The smartness of debate will say, 

his knowledge ought to teach them more clearly 

hts of legislators, their obligation to obedience and 

alties of rebellion. But my honorable and learned 

he Attorney General, who condescends to mark 

will disdain that ground. He has heard, 

|, that when great honors and great emolu- 

) not win over this knowledge to the service of 

it is a formidable adversary to government. 

study renders men acute, inquisitive, dex- 

is, prompt in attack, ready in defense, full of re- 

sources. In other countries, the people, more simple, 

and of less mercurial cast, judge of an ill principle in 

government. only by an actual grievance; here they antici- 

nate the evil, and judge of the pressure of the grievance 

by the Ported of the principle. They augur misgovern- 

ment at a distance; and snuff the approach of tyranny 
in every tainted breeze.” 

It has been the fashion of late to assert that the 
influence and leadership of the Bar in public opinion 


have declined. In fact, some of us have been in danger 
of an “inferiority complex” in this regard. But I won- 
der if the assertion is true. Certainly there was no evi- 
dence .of it a year ago when the vast majority of the 
Bar in every State in the Union rallied in a solid 
phalanx to oppose the effort to compromise the inde- 
pendence of the Supreme Court under the guise of a 
so-called “reorganization.” It can fairly be said that 
when American lawyers fully grasped the implications 
of that proposal, and when, through referenda and dis- 
cussion, their views were matured and formulated, their 
resolute action was decisive of that controversy. 

What was the secret of that united and powerful 
movement on the part of the Bar. I suggest to you that 
it was their conviction, arrived at both by reason and 
instinct, that the proposal to add six justices at one time 
to our highest court for the avowed purpose of chang- 
ing the course of decision, was fundamentally a threat to 
our civil liberties. It was not merely, as most of us 
thought, that the immediate effect would be to impair 
the independence of the courts. It was also, and more 
importantly, the consequence of such impairment upon 
our basic civil rights that produced the spontaneous up- 

rising on the part of the Bar. Most of us thought, 
and correctly thought I believe, that if the proposal 
were to be effectuated, the result would be to create a 
precedent that could be employed at some future date 
to validate, in times of strain, laws restricting freedom 
of discussion and laws penalizing criticism of govern- 
ment. It was only this deep, underlying conviction, ex- 
pressed or not expressed, that could explain that gen- 
eral and determined resistance of the Bar. It had noth- 
ing to do with party. In proof, I know myself of a 
committee, of which I was a member, organized i 

nearly every State to resist the proposal, whose mem- 
bership was restricted wholly to men who had voted for 
the President in 1936. Their conviction was no less 
deep and earnest than that of lawyers who had con- 
sistently opposed the Administration. 

I suggest to you that the great movement of the 
Bar in 1937 was evidence not only of the controlling 
influence of the profession on a basic issue when the 
profession is thoroughly aroused, but is also a proof 
that the profession has not lost the spirit that prevailed 
when Burke said 163 years ago that, when by “honors” 
and “emoluments” the knowledge of the profession has 
not been won over to the service of the regime in 
power, the profession is a formidable adversary if civil 
liberty is endangered. 

I wish, however, to make the suggestion that this 
zeal and power that manifested itself in the cvisis of 
a year ago ought not to be permitted to lapse but should 
be better organized for opposition to other attacks on 
civil liberty that are constantly occurring. Within a 
few months, there have been at least three important 
instances in which civil liberties have been or might 
have been imperiled. These are the already mentioned 
brazen suppressions of free speech and assembly that 
have occurred in New Jersey; the activities of the Sen- 
ate Lobby Committee designed to harass and intimidate 
citizens in the exercise of their right of petition con- 
cerning legislation; and thirdly, the proposals in Con- 
gress, now happily postponed, to establish governmental 
radio broadcasting. On all of these questions, it would 
have been eminently proper that the Bar, through its 
duly constituted organizations, should have made itself 
heard 

In some of these matters, individual lawyers have 
rendered effective service, of which the most notable is 
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the splendid action of Arthur T. Vanderbilt, President 
of the American Bar Association, in undertaking the 
suits of Norman Thomas to vindicate his constitutional 
rights in New Jersey. However, so far as I know, the 
organized profession has taken no part or position in 
any of these instances. Is not this at least partly due to 
the fact that the profession has not adequately pre- 
pared itself for the consideration of the constantly re- 
curring issues concerning civil liberty? 

We have our committees on many subjects, such 
as federal legislation, taxation, the revision of the state 
constitution in New York and on many other public 
matters. But, so far as I am informed, it has not been 
the practice in our various Bar Associations to have 
committees exclusively concerned with watching for vio- 
lations of civil liberty and in proper cases taking a posi- 
tion on behalf of the organized Bar in defense of basic 
civil rights, however endangered. Has not the time 
come when the Bar generally throughout the country 
should recognize that we are in a period in which the 
maintenance of civil liberty has become a constant and 
crucial problem and that, in consequence, the Bar 
should be prepared through the operation of competent 


and active committees to bring to bear the influence of 
the Bar on at least the more serious of these questions? 
In so organizing the profession would be doing no 
more than to equip itself to be “prompt in attack, ready 
in defense, full of resources” as it was in 1775. —~ 

I have not come to exhort you to be zealous for 
civil rights. That would be superfluous, for he who 
runs may read the signs of the times and there can 
hardly be one of us who can fail to recognize that the 
coming years will furnish a crucial test as to whether 
our traditional liberties can be reconciled with neces- 
sary governmental authority and with the changes of a 
rapidly moving age. More than zeal, a full understand- 
ing of the subject is necessary. Beyond that, there 
must be organized vigilance and preparation for con- 
sidered and prompt action. In acting as the intelligent, 
enlightened guardians of our civil rights against the in- 
fluence that in the years to come will tend to wear them 
away, the Bar, I suggest to you, has a vast responsibil- 
ity. But at the same time the Bar has a great oppor- 
tunity, which the country has a right to expect it to 
fulfill—an opportunity that is in harmony with the best 
and finest of its traditions. 





THE RISE AND FALL OF SWIFT v. TYSON 
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the Court and no new discoveries had been made which 
explain the reversal, on constitutional grounds, of a 
century of practice. If the constitutional issue had 
been argued, the Court would have had to consider 
the interesting question whether its decision under- 
mines the foundations of the rule of uniformity in 
maritime law, which also depends on a simple grant 
of jurisdiction to the Federal courts in the Consti- 
tution.*® 

All of which suggests that the Court might well 
have avoided resort to statutory or constitutional 
grounds, and placed its decision solely on grounds of 
sound practice for the Federal courts. The Court 
might have adhered to the century-old view that the 
term “laws” in Section 34 meant only statute laws; 
but the way was still open to establish a consistent 
practice of following state decisions even though Con- 
gress did not compel the Federal courts to do so. This 
would have been similar to what the Court did in 
1923, when it decided of its own accord to follow 
state laws in equity cases, even though the requirement 





the ancient statutes of the same or otherwise.” The inference 
has been drawn that the condensation of the phrase was a 
matter of form only, and that the original draft expressed the 


legislative intent. It is arguable, however, that the change 
was one of substance, intended to eliminate the unwritten 
law from the scope of the section, and to substitute “laws” 
for “statute law” in order to include state constitutions. The 
latter explanation of the term “laws” was in fact advanced 
by counsel for the plaintiff in Swift v. Tyson (16 Pet. at 5). 

13. Southern Pacific Co. v. Jensen, 244 U. S. 205; Knick- 
erbocker Ice Co. v, Stewart, 253 U. S. 149; Washington v. 
Dawson & Co., 264 U. S. 219. 

Some practical consequences of the decision have already 
emerged. The Supreme Court on May 31, 1938, was obliged 
to amend its Rules to eliminate as a ground for granting 
certiorari the fact that a decision of a Circuit Court of Appeals 
is in conflict with the weight of authority on a question of 
“general law.” In an opinion by Mr. Justice Reed, the Court has 
pointed out that counsel and Federal courts “must now search 
for and apply the entire body of substantive law governing 
an identical action in the state courts.” Ruhlin v. New York 
Life Ins. Co., decided May 2, 1938. It is not settled whether 
the Federal courts may apply their own rules of conflict of 
laws to determine what state law governs a transaction. Dis- 
tinctions between substance and procedure will be of funda- 
mental importance in the Federal courts. 


in Section 34 referred only to actions at common law. 
Mason v. United States, 260 U. S. 545.74 And the 
view might have been retained that the course of prac- 
tice pursued for a hundred years was not unconsti- 
tutional; but the way was still open to hold that it 
had been proved unwise. In short, a rule might have 
been announced comparable to the rule of judicial 
practice that constitutional questions will not be de- 
cided unless necessary to a disposition of the case. 
As Swift v. Tyson and its descendants were a product 
of judicial self-government, so their extinction could 
have been accomplished appropriately by an exercise 
of the same power. Instead, the Court chose to confer 
the role of executioner on the Constitution, holding 
that the result was compelled by our fundamental 
charter itself. 

In so doing the Court in effect has declared that 
thousands of decisions of Federal courts, no longer 
subject to correction, have done what, in the case ol 
legislative action, is called usurping the powers of the 
states and taking the property of A and giving it to B 
without constitutional authority. The Court in effect 
has declared that hundreds of judges have done daily 
what, in the case of administrative officers, is called 
exercising an unlawful discretion, having no regard 
to the standards which must confine their judgment. 
In the face of an acknowledgment so bold in its frank- 
ness and so breath-taking in its implications, perhaps 
the highest tribute that can be paid to the overruling 
of Swift v. Tyson is that which was offered up by the 
usually sedate Harvard Law Review, which saluted 
“the gratuitous courage of the Court and the fluidity 
of the Constitution.” *° 


14. In recent years the Court had in fact shown a ten 
dency to follow state decisions rather than the rule of Swift_v. 
Tyson. See Willing v. Binenstock, 302 U. S, 272, 275. see 
also Hawks v. Hamill, 288 U. S. 52; Burns Mortgage Co. ¥ 
Fried, 292 U. S. 487; Marine Bank v. Kalt-Zimmers Co., 2% 
U. S. 357; Mutual Life Ins. Co. v. Johnson, 293 U. 5, 335 
(in the first three of which the decisions of the Circuit Courts 
of Appeals were reversed). Compare, however, Boseman ¥ 
Insurance Co., 301 U. S. 196, 203-204; Bergholm v. Peort 
Life Ins. Co., 284 U. S. 489. 

15. May, 1938, p. 1245. 
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CTIVE participation in the work of the or- 

ganized bar in a responsible position works a 

change in a lawyer’s attitude toward his pro- 
fession and the department of government of which he 
isa part. He is obliged to examine the work of the 
lawyers and the courts objectively, and he has the 
pportunity to view it in perspective. A year ago, and 
even more recently, I was impatient of criticism of 
the law, the courts, and the lawyers, and resolved that 
if I ever had the opportunity to address a body of 
lawyers, I would remind them of the glorious history 
of their profession, and its incomparable contribution 
to the development of our government and our civiliza- 
tion, and try to make them share my pride in those 
achievements. At the end of my term of office as your 
president I have come to the conclusion that the least 
effective of the means taken to rebut criticism is to 
refer to past accomplishments of lawyers as leaders in 
government, 

We have a glorious heritage, but if modern his- 
tory, or ancient, teaches any one thing surely, it is 
that nothing is static. Institutions must continue to 
justify their existence at the bar of public opinion. 
The significant thing is not what the public and the 
press have to say about us, but what the public is 
doing to us. It is not a debate that engages us. It 
is a whirl-pool of economic forces. The courts and 
the lawyers were intended to have, and for a long time 
had, a monopoly of the business of the reasoned adjust- 
ment of social relations when they are out of balance. 
They failed to streamline their procedure to meet 
modern conditions, and the modern business man 
lound ways to sidestep them. This situation is not 
met by pointing with pride to past achievements of 
lawyers, or by denying charges of obsolescence and 
inefficiency which are leveled at us. If we believe that 
the courts and the lawyers can best perform the func- 
tions for which they were designed, the situation must 
be met by an examination of the case, and by taking 
action to meet the competition which is tending to 
reduce the judicial department to minor importance, 
and the legal profession along with it. I believe that 
the courts and the lawyers can by modernization of the 
machinery of justice do a better job of administering 
it than any newly conceived substitute, and that the 


RB. "Address delivered at the meeting of the North Carolina 
"ar Association at Pinehurst on May 5, 6 and 7, 1938. 


responsible elements in our profession are entering 
right now on the stage of comprehensive reform, which 
will reverse the trend of recent decades and save to 
the courts and the lawyers the business that is right- 
fully theirs. We shall first briefly examine the nature 
of the disease and then suggest a course of treatment 
which seems simple and ought to prove effective. 

We find that business men place arbitration clauses 
in practically all their contracts.' We find that they 
compromise and settle all manner of disputes rather 
than go to a lawyer’s office, not satisfied with the re- 
sult, but choosing the lesser of two evils. We find 
wider and wider fields for the adjustment of human 
relations by the process of reason taken bodily out of 
the jurisdiction of the judicial department and placed 
in the executive department for adjustment by admin- 
istrative boards. The expansion of the principle of ad- 
ministrative law over the last 50 years has been 
phenomenal. As Professor Felix Frankfurter recently 
said, new social services, regulations and activities, 
“press for attention, and they call for social invention 
to deal with them, just as the rigidity of the common 
law led to the invention of courts of equity.’ 

The vast field of master and servant litigation has 
gone the way of a commission. Fortunately the Work- 
men’s Compensation Act does provide for judicial re- 
view on pure questions of law, which is more than 
can be said for the recent Unemployment Compensa- 
tion Act which the Supreme Court has just held 
provides for no appeal whatsoever.* There is now 
serious talk in the press of this and other states of 
setting up a commission for the adjustment of all claims 
arising out of traffic accidents. I understand from the 
Superior Court judges that this field of litigation con- 
stitutes at present a large percentage of the current 
business of the courts. (One-third in New York.)* As 





1. The April, 1938, issue of Best’s Ins. News advocates 
adjustment of automobile liability claims by Boards of Arbitra- 
tion set up in cities. The Board would consist of a lawyer 
and a doctor. Of the jury trial, it says: “Time and energy are 
dissipated like heat from a tight bearing.” (Pg. 740). 

2. XXIV Amer. Bar Asso. Journal 284 (April, 1938). 

3. Unemployment Compensation Com. vs. Kirby, 212 N. C. 
763. 

4. New York Times, Apr. 17, 1938, pg. L 33. The Asso- 
ciation of the Bar of the City of New York has just recom- 
mended to the Constitutional Convention of that state now sit- 
ting that the legislature be empowered to provide for 
compensation for injuries caused by motor vehicles by admin- 
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a matter of fact the insurance companies who carry the 
liability on traffic accidents are rapidly developing a 
technique for adjustment of all such claims by com- 
promise, without waiting for a commission. They pay 
regardless of liability, rather than face a jury whose 
verdict they are convinced will involve no difference 
of opinion among them except possibly as to the third 
issue. If they have a bad year on settlements they may 
increase the premiums the next year and the public 
pays the bill. The same is true of every character of 
litigation against insurance companies, or for that mat- 
ter against any corporation, especially if it is a foreign 
one. I am convinced that the reason for the dwindling 
of the law practice in the contract and tort fields, 
which comes from the aversion of the business com- 
munity to going into court, and from the expansion of 
administrative law, is due in largest part to a deter- 
mination of litigants to avoid at all costs the delay, the 
inconvenience, and above all the unpredictable hazard 
of a jury trial. If you should not agree that I have 
put my finger on the sorest spot, you are welcome to 
your own diagnosis, but there can be no difference of 
opinion on the proposition that the business of the 
courts is rapidly disappearing in a state in which the 
tempo of life is faster than it ever was before. The 
time seems not far distant when the only civil business 
left for settlement by the judicial process, as we are 
accustomed to administer it, will be disputes between 
citizens and government over such matters as taxation 
and governmental regulation. We are offering trans- 
portation for legal freight via the covered wagon in a 
motorized age. 

We find criticism on all sides of the waste of time 
in the trial of jury cases and waste of time in waiting 
around for the trial to begin. We find universal dis- 
satisfaction with erratic and unpredictable ‘verdicts. 
What business men think of juries and the way they 
operate is well illustrated by Mr. Bernard M. Cone’s 
experience some years ago when he spent a week on 
the jury in performance of his duty as a citizen. He 
wrote it up in the North Carolina Law Review.® Dur- 
ing the whole week he was permitted to sit on only 
three cases, one an undefended divorce suit, the next a 
cow case which took half a day, and the third “about 
a fellow who bought an automobile on the installment 
plan and as usual didn’t pay for it. . . A jury before 
us on a similar undefended case had come back for 
further instructions and asked whether there wasn’t 
some insurance company in the deal that ought to pay 
for it, but the judge said that didn’t have anything to 
do with the case. So as our jury couldn't find any 
insurance company to make payment for the automobile 
the defendant had bought we let him pay for it him- 
self... The last case I sat on I didn’t sit on. It was 
a suit for personal injuries. This must have been a 
very important case because the counsel on both sides 
were very careful about the selection of a jury and 
didn’t want anybody on there like me who wasn’t fully 
qualified to pass on the issue. . . The only question the 
lawyer asked me was whether I was connected with 
the Mills out here and then he challenged me and I 
began to wonder what the matter was with the Mills. 
I used to think we had nice Mills, but it seems if you 
are connected with the cotton mills you are not fit to 





istrative laws. Its report says: “The assessment of damages 
will be based on the nature of the injury and the loss of earn- 
ing power determined actuarially, rather than on the emo- 
tional reactions of a jury in each separate case.” 

5. N. C. Law Review, Vol. 5, p. 86. 
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sit on a jury. . . I am quite sure that the judge could 
have decided all the cases that came before him this 
week just as well or better without using jurors and in 
just about one-tenth of the time. My main regret is that 
after I was generous enough to give a whole week of 
my time (pursuant to summons duly served on me) to 
the county that said county made such poor use of it.” 

This is the business man’s view and from his ranks 
come our clients. We cannot disregard it. 

A jury trial is regarded as a “game or a battle of 
wits with victory to crown the clever, not the just, 
unless the just be also the clever.’’® It is the presence 
of the jury and its nature, that account for jury trial 
tactics, including acrimony, fighting fire with fire, “re- 
garding witnesses and evidence as pawns belonging to 
the sides, to be concealed, disclaimed, moved at will,” 
appeals to dramatics, to sympathy and prejudice.’ It 
is from the jury trial that the public gets its interest, 
its emotion and its reaction toward law as administered 
and its reaction toward our profession. “From the 
time counsel begin probing jurors as to their qualifica- 
tions, clear through to the jury’s retirement, the lay 
spectator and the juror observe the dramatic and 
sporting quality of justice. ‘The foolish look upon it as 
a grand spectacle. The sensible learn disrespect for 
lawyers and their ways.’* The public takes little in- 
terest in the trial of appeals, or chambers matters, 
where justice is administered by the process of reason, 
rather than in trial by battle. 

The same condition—that is, the avoidance of the 
law courts through the substitution for the jury trial 
of other means of fact finding, as in arbitration and 
the procedure of quasi-judicial bodies—appeared in 
England more than 75 years ago. What the English, 
with their matchless genius for self-government, did 
about it, points the way for us, and is worth examining. 

The English devised and developed and gave to 
us the jury trial. Surely it is no more sacred to us 
than to them. They settled litigation before the Con- 
quest by a mass meeting of the people of the locality. 
Later they narrowed the jury down to twelve, selected 
because of their knowledge of the controverted facts. 
There was little adaptation of the system to civil con- 
troversies until after competition arose from the intro- 
duction of Roman law, and then the jury was made 
subservient to the judge.° And moreover, it was never 
extended to equity cases. Nevertheless, they recognized 
that its application to all manner of disputes at law 
gave the judicial system a bad case of indigestion, and 
that those who had business for the courts were simply 
finding ways to avoid them. The whole judicial ma 
chine needed overhauling, and although the lawyers 
were the last to be convinced, the job was entrusted to 
the bar of England. This was historically inevitable. 
To make this clear it is necessary to digress a little 
while we examine briefly the history of the rule-making 
power. 

It must be remembered that in early England the 
government was one of fused, and not divided powers.’ 
The courts, as well as Parliament itself, were merely 
advisors to the King. In fact the Parliament was itself 
a court, as the House of Lords is today. Each body 
moved according to a practice developed by decision 














6. Judge Harold M. Stephens, March, 1933, Am. Bar 
Asso. Journal. 

7. Ibid. 

8. 21 Journal Am. Jud. Soc. 215 (April, 1938). 

9. 21 Journal Am. Jud. Soc. 216. 

10. Tyler, 22 A. B. A. Journal, page 773 (1936). 
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ly. In the fourteenth century the courts began to 
make formal rules of practice, generalizing the results 
of decisions. This practice of the court, says Mr. Tidd, 
was founded on ancient and immemorial usage, which 
might be called the common law of practice. | The 
cules, however, were restricted in their operation to 
the particular court in which they were made. To 
introduce regulations extending to all courts, it was 
ecasionally necessary to resort to acts of Parliament, 
aithough the object of uniformity was frequently 
achieved through the adoption by all the superior courts 
{common law of the same general rules. The earliest 
recorded rule dates from 1457, and one section con- 
ferred upon an officer the function of drawing up 
“general rules for regulating and settling the practice 
of the court.”*!_ Mr. Jenks, in his Short History of 
English Law, expresses the opinion that court-made 
rules of practice go back uninterruptedly through the 
years until they are lost in the still unexamined archives 
of the fourteenth century.” 

For 500 years the courts developed under self- 
made regulations and without interference. As the 
tritish Constitution unfolded, the seventeenth century 
was concerned with the bridling of royal power through 
the rise of the doctrine of fundamental law, protected 
by the right of judicial review, and then by the con- 
ception of parliamentary sovereignty. The eighteenth 
century concerned itself with the device of the party 
system and cabinet government. In the latter half of 
the 18th century, life became complex, with the coming 
of the Industrial Revolution, and then for the first time 
the clumsy machinery of the courts was generally 
recognized as being out of date. In the Nineteenth 
Century the demand for judicial reform became imper- 
ative. One of Blackstone’s pupils, Jeremy Bentham, 
from within the profession, and Charles Dickens, from 
without, stirred up a furore which finally overcame 
the inertia of a conservative bench and bar. If the 
latter had held out much longer, the reform of judicial 
procedure would probably have been enforced by legis- 
lative enactment of rules of practice. But fortunately 
the bar of England had in its ranks men who were not 
only lawyers, but statesmen, who were in positions of 
power, similar to the position of Attorney General 
Homer S. Cummings in 1934** (when he procured the 
passage by Congress of the Act empowering the Su- 
preme Court to make rules for United States District 
Courts in actions at law), and the Judicature Acts of 
1833 and 1852, and the great Act of 1873, were so 
framed as to declare general policies only and to rec- 
ognize the power of the courts themselves to make rules 
of procedure, uniform for all courts. 

Under the original set of rules issued, the dis- 
tinction between the forms of actions at common law 
and in equity was abolished and the entire organization 
and procedure of the courts were greatly simplified. 
Old forms were swept away and everything was done 
by civil action and by motion. The delays of the law 
were eliminated as far as practicable by three general 
methods : 

l. Keeping the judges busy by sending them to 
whatever division of the court needed their services. 
Disqualification of a judge did not delay the trial, but 


11. Tyler, 22 A. B. A. Journal, p. 773 (1936). 

12. Ibid, 774, quoting from Jenks. 

13. Rosenbaum, Rule-Making Authority, Univ. Pa., 1917. 
The Law Officers of the Crown were responsible for the form 
of the legislation and the constitution of the Rule Committee, 





a 1 e 
and the character of the work that was done. 


If a judge 
finished business in one division, he went right on to 


a new judge was immediately transferred. 


work in another. Here is a suggestion of administra- 
tive methods which would increase efficiency here.’* 

2. The elmination of unnecessary jury trials. It 
was found that jury trials were the cause of most of 
the dissatisfaction with the courts. It was found that 
they were not wanted in ordinary civil litigation by 
either the parties or the public. They were limited to 
cases in which the right of jury trial was guaranteed by 
fundamental law, and in all civil cases of that nature 
provision was made for waiver unless a jury trial 
should be demanded. Jurors were selected by the court, 
not by the parties. No such thing as six peremptory 
challenges for each party would be tolerated. The 
public and the profession were encouraged by the policy 
of the Rule Committee to forego juries in a great 
majority of all cases. 

3. The actual trial of a case was abbreviated 
through the device we know by the name of pre-trial 
procedure. The Supreme Court, which includes the 
three great divisions of the High Court of Justice 
(Chancery Division, King’s Bench Division, Probate, 
Divorce, and Admiralty Division, as well as the Court 
of Appeal),’® appoints masters. A master of the 
Supreme Court takes charge of every litigation, and 
issues what is known as an “omnibus summons for 
directions” requiring all counsel to appear before him 
for discussion of the case. He controls the matter of 
discovery by interrogatories. He calls on the parties 
to admit certain facts, or bear the cost of having them 
proved. He limits the answers to the actual point in 
dispute, for example, the amount due. He has the 
power to render summary judgment on either a claim 
or a defense, unless merit is shown by affidavit. The 
result is that only a small percentage of cases actually 
begun ever require an actual trial, and the time for 
trial is greatly curtailed.'® 

The direction of the cause by the master “together 
with the decline of the trial by jury may be regarded 
as the distinctive contribution of the Judicature Act 
toward the reform of civil procedure and the attain- 
ment of the ideal that civil process, instead of being, 
in the words of Lord Brougham ‘a two-edged sword 
in the hands of craft and oppression, will become the 
staff of honesty and the shield of innocence.’ ”’"” 

Lord Campbell said: “The due distribution of 
justice depends much more upon the rules by which 
suits are conducted, than on the perfection of the code 
by which rights are defined.”’’* 

The power of the Rule Committee to amend the 
rules from time to time is just as important as the 
power to issue them originally. “No system of pro- 
cedure can be created a priori. It must be adapted 
to the realities of practice, not logic. Since even the 
realities of practice are shifting and uncertain, and new 
situations constantly arise which cannot be foreseen, it 
must be flexible and adaptable, capable of easy and 
speedy amendment, and replete with opportunities for 
exercise of sound discretion.”’® 

An analysis of amendments so made would illus- 
trate the wide range of the rule committee’s powers, 





14. This is now under consideration in New York. N. 
Y. Times, 4/17/38. P. 1-33. 

15. Rosenbaum, Chap. 2. 

16. Rosenbaum, page 93, et seq. 

17. Rosenbaum, page 110. 

18. Rosenbaum, page 125. 

19. Tyler, 22 A. B. A. Journal, 775. 
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and the gain in flexibility to be derived from entrusting 
the regulation of civil procedure to a professional body, 
rather than to a well-intentioned but overworked legis- 


lature. One interesting product of the continuous rule- 
making power is the category of rules providing pro- 
cedure for administrative and quasi-judicial bodies by 
uniform system. The English people are persuaded 
that the bench and bar of England are better qualified 
to operate the judicial process in all its forms than other 
persons. So the practice there in setting up such 
bodies is to provide that they shall operate under rules 
to be prescribed by the Supreme Court.” It is a tribute 
to the efficiency of the English rules that only half 
of one per cent of the decisions of the Court of Appeals 
turn on questions of procedure. The British Empire, 
throughout the entire world, is thoroughly committed 
to the policy of courts making their own rules. In 
Scotland the courts have made their own rules since 
1532. In Ireland, and the self-governing dominions, 
with the exception of Quebec, Prince Edward Island, 
and New South Wales, every provincial and federal 
legislature has acknowledged the wisdom of leaving a 
technical subject like civil procedure to those who un- 
derstand it. The United States of America is the only 
English speaking country adhering to the contrary 
doctrine.”" 

In the United States, until recently, the policy has 
been to prescribe rules of practice by legislative enact- 
ment. Our courts stem from the English Courts, and 
our bar from the English bar, but conditions in the new 
country, from the beginning, lawyers were, in common 
bar and the courts in England were integrated at the 
time the American bar was being formed, but in this 
country, from the beginning, lawyers were, in common 
with the American character, highly individualistic. 
In their development of our system of courts and ju- 
dicial administration their efforts and activities were 
carried on in that manner. As soon as independence 
from the mother country was established, the lawyers 
who reached positions on the bench and who were 
elected to legislative bodies took charge of the develop- 
ment of our judicial system. That in America, alone 
among all the English-speaking countries of the world, 
despite our emphasis upon constitutional division of 
powers, procedure in the courts was regulated by legis- 
lative enactment, is a paradox for historians to ponder. 
The changes in procedure from that existing in the 
chancery courts and at common law were made gradu- 
ally, and the organization of our courts was slowly de- 
veloped, under the guidance of those lawyers who were 
in positions of political power. On the whole they did 
a good job, but a system of development which de- 
pended for its success upon the single judgment of one 
man, or a few men in a legislature, rather than upon 
the combined wisdom of the whole bench and bar, was 
bound in the natural course of things to result in some 
grave errors. Any practicing lawyer, no matter how 
great his eminence at the bar, or his political success, 
is hampered in the building of a legal system by the 
limitations of his own experience. 

Justice Cardozo once stated the case against legis- 
lative tinkering when he said: “The Legislature, in- 
formed only casually and intermittently of the needs 
and problems of the courts, without expert or respon- 
sible or disinterested or systematic advice as to the 





20. Rosenbaum, pp. 188-189. 
21. Rosenbaum, pg. 229. 








workings of one rule or another, patches the fabric here 
and there, and mars often when it would mend.’”’** For 
all practical purposes the policy in the United States, 
until recently, has permitted a small group of lawyers 
who have had the initiative to go to the legislature, byt 
who were not elected for any special competence in the 
field of judicial administration, to act as the rule- 
making authority. The legislators who are not lawyers 
ordinarily do not interfere with the small group who 
enact the rules for the courts. This self-appointed 
rule committee lacks continuity, lacks experience and 
expert advice, and lacks responsibility. But by far the 
most impressive reason for integrating once more the 
judicial system of the State and making it self-govern- 
ing, is that in this way only the courts could be justly 
held responsible for the quality of their product. As it 
is now in this State, the courts are unjustly criticized 
for not doing their job in a more workmanlike manner, 
when the reason for their failure to meet the demands 
upon them, if they have failed, is that they are required 
to work with tools fashioned by another department of 
government, whose time and attention are, or ought 
to be, exclusively concerned with matters of general 
policy, such as the financial affairs of the State and 
social reform. 

With some hesitation, because it is a matter on 
which the bar has always been divided, I mention one 
of the earliest examples in North Carolina of unwise 
legislative rule-making. I have said that the bar is 
divided on this question, but it is one that should be 
settled by the bench and bar, rather than by the legis- 
lature. The jury trial at common law meant “a trial 
by a jury of twelve men, in the presence of, and under 
the supervision of the judge, empowered to instruct 
them on the law and to advise them on the facts.” The 
language quoted is from the Supreme Court of the 
United States.** Our Constitution, both in 1776 and 
in 1868, guaranteed such a jury trial. The Constitu- 
tion guaranteed in any criminal case “a jury trial as 
heretofore used,’’** and in any controversy at law re- 
garding property “the ancient mode of trial by jury.”” 
Notwithstanding the constitutional guarantee of that 
kind of jury trial, certain leaders of the bar in North 
Carolina, in a feud with Judges Ashe, Spencer, and 
Williams, over their disposition of cases relating to con- 
fiscation of property of Tories, went to the Legislature 
in 1796 and passed the act now C. S. 564 which pro- 
hibited the judge from intimating any opinion whether 
any fact had been sufficiently proven.?® Waiving the 
question of constitutionality, let us examine the effect 
of that act. 

That act is largely responsible for jury verdicts 
rendered through sympathy or prejudice, which go 
contrary to the known facts of life, and of which Judge 
Soper, of the Fourth Circuit Court of Appeals, said 
in a recent case, in which the jury found that a suicide 
died by accident, “they have seemed to be the only 





Quoted by Wm. D. Mitchell, 24 A. B. A. Journal, 1938 
Capital Traction Co. vs. Hof, 174 U. S. 1. 

Ninth Declaration of Rights. 

Fourteenth Declaration of Rights. 

26. No. 37, N. C. Bar Asso. Report (1935) pg. 152. Ro- 
tation of judges was established by law in 1790. In 1799, 
sheriffs were forbidden by law to walk before the judges going 
to or from the court houses “with or without wands.” At the 
same time, the judges discontinued the practice of wearing 
gowns and wigs. All these measures were “of a piece. 
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persons in the community who did not clearly under- 
stand what had taken place. 

In a recent case in this State a jury gave a ver- 
dict for the plaintiff on an accident insurance policy 
which excluded liability if the insured died through 
bodily injuries intentionally inflicted by another per- 
son, where the facts were that the insured had been 
murdered in cold blood and his murderer had been 
electrocuted through the power of the great State of 
North Carolina.*** The State performs no more solemn 
function than the execution of a capital felon. The 
iudge had to sit there and see that jury “make a 
monkey” out of the law, without expressing any opin- 
ion to guide them to an intelligent verdict. It is this 
statute that requires the judge to submit to the jury 
the case of a plaintiff who makes out a prima facie case 
on his direct examination but who admits on his cross 
examination in effect that he was lying. It is held that 
only the jury can determine which time he was lying.** 
Such evidence will support a verdict that may run into 
thousands of dollars. The judge, the possessor of the 
only impartial, legally trained mind in the court house, 
is prohibited from administering justice, but has to sit 
there as a mere onlooker and watch what passes for 
justice float by. This system is made-to-order to con- 
vert courageous officials into spineless judges. Some 
even point with pride to their record of never setting 
a verdict aside. The situation makes a perfect setting 
for that jewel of the law known as the damage suit 
racket. It leaves lay, as well as professional operators, 
in that art free to prostitute the jury system to serve 
their greed without restraint. For be it remembered 
that the itch for other people’s money is not confined 
to the legal profession. It infects the hands of the 
population generally. And is it too much to hope that 
those who would saddle the bar with the blame will 
lend their encouragement and aid to the bar in its 
efforts to correct the conditions that have made this 
racket profitable? With our self-governing State Bar 
growing stronger every day, we can look forward to 
wiping out the “ambulance chasers” in the profession. 
But as long as big verdicts can be predicated on shoe- 
string evidence, the racket will find ways to perpetuate 
itself, 

The results of removing the restraint of the judge 
from the process of trial by jury have brought the 
courts to a low estate in public opinion. Witness recent 
articles in Reader’s Digest, Liberty Magazine, and the 
Business men will go to any lengths to 
settle or arbitrate their differences, rather than submit 
them to the whims or caprices of a jury from whom 
the law withholds all disinterested advice. The average 
jury strives to ascertain or guess the mind of the judge. 
hould have the right to consult him, if they so 
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27. Jefferson Standard Life Ins. Co. vs. Clemmer, 79 Fed. 


2d. 724. Judge J. J. Parker pointed out in a recent address 
to the South Carolina Bar Asso. that this reduction of the 
functions of the trial judge to that of a mere umpire or mod- 
erator, deprives him of the power to control unwarranted ap- 


peals to sympathy or prejudice and the introduction of ex- 
Amer. Bar Asso. Journal (Mar. 1938). page 


traneous matter 


The Mind of the Juror (1937), Albert S. Osborn, p. 27: 
“The twelve jurors are in fact, if not in name, twelve judges. 
. A presiding judge is present, but unfortunately in most 
our states he is not permitted to aid the jury in their 
task At some time in the future this unwise practice will 
be changed.” 

27a. Warren vs. Insurance Co., 212 N. C. 354. 

28. Christman vs. Hilliard, 167 N. C. 5. See 191 N. C. 
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desire. It is the fear of unjust, erratic, arbitrary ver- 
dicts, not the cost of litigation, that has motivated the 
business community in short-circuiting the courts. 
Unless the situation is remedied, the process of com- 
promise, arbitration, and adjustment by administrative 
boards, will expand until no grist is lett for the courts 
to grind. 

If the rule-making power were vested in the bench 
and bar, rather than the legislature, the matter of 
restoring to the people of North Carolina the jury trial 
guaranteed to them by the Constitution could be sub- 
mitted to careful examination and study. It may be 
that the present rule would be left undisturbed, but the 
public and the profession are entitled to have it re- 
examined by a body of professional experts. 

The trend in the United States is now back to the 
principle of self-regulation by the courts. In many 
states the courts of last resort have been vested with 
the rule-making power,” and this year witnesses the 
culmination of a long fight to make the Federal Courts 
autonomous and self-governing. The Constitution of 
the United States authorized Congress to make rules 
for the lower Federal Courts. In the Judiciary Act of 
1789 it exercised this power by authorizing the Su- 
preme Court to make rules for equity and admiralty 
cases*® and provided that the practice at common law 
in the Federal Courts for the Thirteen Original States 
should be that which obtained in the Supreme Courts 
of those States, respectively, in the month of Septem- 
ber, 1789.5 So long as the common law system was in 
vogue in all the states of the Union, little embarrass- 
ment was experienced because common law forms 
were well-known. But in 1848 the reform procedure 
was introduced in New York by the code of that year, 
and by 1860 similar codes had been adopted in most 
of the states of the Union. When a generation of 
lawyers had grown up under these codes knowing 
nothing of the common law practice, the burden of 
acquiring that practice for the few cases which they had 
in the Federal Courts became intolerable. To meet 
that difficulty, in 1872 the so-called Conformity Act 
was passed, requiring the Federal Courts to observe 
the state practice in actions at common law, “as near 
as may be.”8? The last five words quoted turned out 
to be the most effective ones in the statute and made 
the so-called “conformity” a hollow mockery, and im- 
posed upon the lawyers the burden of learning three 
types of practice in trial courts: (1) State Court prac- 
tice, (2) Federal Equity practice, (3) Federal Com- 
mon Law practice.** The last of these was different 
in every one of the 48 states. When a customs officer 
in Bermuda last summer, when this Association met 
there, asked me to describe the legal system of the 
United States, he was astonished to learn of such 
diversity of both adjective and substantive law. He 
was even more amazed when I told him that every 
lawyer on board the Reliance was learned in every 
phase of American law, except the prohibition law. 

The success of the movement to give the Supreme 
Court power to make rules for all the Federal Courts 
is due to the organized efforts of the lawyers them- 





29. XXIV A. B. A. Journal, 132. 
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31. Chicago, etc. R. R. Co. vs. Kendall (Iowa, 1909), 
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32. 28 U. S.C. A. 724. 

33. Justice Sutherland’s statement to Senate Judiciary 
Committee, 2/2/1924, Willoughby, Principles of Judicial Ad- 
ministration, Wash. 1929, pg. 433. 
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selves.** This form of law administration was initiated 
and brought to completion by the influence of the 
American Bar Association. Dean Roscoe Pound, in an 
address before the American Bar Association in 1906, 
raised the “first clear voice” in this country to analyze 
the defects in our administration of justice, and pointed 
the way to needed reform, particularly the importance 
of rules of court as a means of dealing with the situa- 
tion.*® The first Committee on Uniform Judicial Pro- 
cedure was created in 1912 and Thomas W. Shelton of 
Norfolk, Va., was the first chairman. Until his death in 
1931 this reform was his hobby and to him more than to 
any other is due credit for final success. From 1912 
to 1934, the American Bar Association fought with its 
face against a stone wall, when suddenly in the latter 
year Attorney General Homer S. Cummings made the 
movement an administration measure and with his 
powerful backing Congress passed the needed legisla- 
tion.*® 

In the latter year (1934) Congress passed a very 
simple act, in substance as follows: 

3E It ENACTED: 

“1. That the Supreme Court of the United States 
shall have the power to prescribe, by general rules, for 
the District Courts of the United States, the forms of 
process, writs, pleadings and motions, and the practice and 
procedure in civil actions at law. Said rules shall neither 
abridge, enlarge, nor modify the substantive rights of any 
litigant. They shall take effect six months after their 
promulgation, and thereafter all laws in conflict therewith 
shall be of no further force or effect. 

“2. The court may at any time unite the general 
rules prescribed by it for cases in equity with those in 
actions in law so as to secure one form of civil action and 
procedure for both; Provided, however, that in such union 
of rules the right of trial by jury as at common law, and 
as guaranteed by the Seventh Amendment of the Consti- 
tution shall be preserved to the parties inviolate. Such 
united rules shall not take effect until they shall have been 
reported to Congress at the beginning of a regular session, 
and until after the close of such session.” 

In pursuance thereof the Supreme Court ap- 
pointed an advisory committee composed of trial 
judges, practicing lawyers, and experts on procedure 
from the law schools. Their report was published and 
made available to the entire bar of the country and 
considered at two annual meetings of the American 
Bar Association, and subjected to all sorts of criticism 
and suggestions for change. The most significant 
study and useful work of this nature was done in the 
Fourth Circuit of the United States Court of Appeals, 
under the aegis of the Chief Justice of the United 
States, Hon. Charles E. Hughes, who has supervision 
of this Circuit. At two conferences of judges, clerks, 
attorneys, and law professors, held at Asheville, N. C.., 
the proposed rules were subjected to rigid scrutiny and 
were thoroughly explored. In no other. one of the ten 
circuits was the work done with such care. North 
Carolina judges and lawyers, along with those from 
other states in this region, made a most important con- 
tribution. The work was all again considered most 
carefully by the conferences of the senior circuit judges 
in Washington. Finally on December 20, 1937. the 
Supreme Court reported rules of civil procedure for 





34. Vol XXIV, Amer. Bar Asso. Jour. (Feb. 1938), 
page 98. 

35. Vol. XXIV Amer. Bar. Asso. Journal (Feb. 1938), 
page 99. \ 
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the District Courts of the United States to the Con- 


gress. 

From 1789 to 1938 the policy of Congress was to 
conform the practice and procedure of Federal Courts 
in actions at law to the practice and procedure in such 
actions in the various states. Under the new rules the 
procedure is to be uniform in the Federal Courts 
throughout the nation, and the differences in the states 
are to be disregarded. They abolish the distinction 
between actions at law and suits in equity.*’ They 
make adequate provision for waiver of jury trial, and 
the policy of the Federal Courts from now on will be 
to encourage, but not to compel, such waiver. They 
incorporate the substance of the English provisions for 
pre-trial procedure and summary judgment, the dis- 
trict judge taking the place of the master. They re- 
tain the jury trial according to the ancient mode, that 
is, the judge has the power to advise the jury as to 
the facts. They include the most sensible provisions of 
the English practice, the code practice as we know it 
in North Carolina, and the old practice of the Federal 
Courts. 

Now is the psychological moment for the States 
to study the problem of making their procedure con- 
form with the procedure of the Federal Courts, not 
only for the simplification of the practice, and conse- 
quent increase in efficiency of the court system, but 
also as a matter of national policy. The process begun 
in one state, will continue until it has swept the coun- 
try. Eventually we will have a uniform system of 
court procedure throughout the nation. Such uni 
formity will have a marked tendency to bring the states 
closer together on matters of substantive law. It will 
give impetus to the already significant accomplishments 
of the American Law Institute and the Commission on 
Uniform State Laws. It is a step towards the integra 
tion of the nation, without the surrender of a shred of 
the rights of the States. 

In moving toward this objective we can follow the 
old legislative method or confer upon the Supreme 
Court the rule-making power. My theme is that the 
evidence overwhelmingly supports the verdict that the 
Supreme Court, with the advice and assistance of a 
rule-making committee, continuously functioning, is 
better qualified to undertake the task. 

This Bar Association has for several years been 
timidly approaching the problem of pre-trial procedure 
through consideration of a summary judgment law, to 
the end that nuisance suits and spite defenses may be 
eliminated. It is probable that it would be as easy to 
recover for the courts the whole power of self-regula 
tion as to procure the passage of our summary judg 
ment law. 

And now we come to the situation in North Caro 
lina. The Constitution of 1868 vests in the Supreme 
Court the exclusive right to make rules for the conduct 
of its own business, but expressly authorizes the Gen 
eral Assembly to prescribe rules of procedure in all 
courts below the Supreme Court when necessary.** >0 
no constitutional amendment is necessary to effect the 
proposed change. 

Under the constitutional provision, the Legisla 
ture took charge of the matter of procedure in a ver) 
intelligent way, through adopting David Dudley Field's 
New York Code of 1848. It re-enacted the statute o! 

37. As has been done in N. C. and some thirty states 
altogether. XXIV Amer. Bar Asso. Journal, Feb., 1938, page 
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38. Art. IV, Sec. 12. 








1818 
jishit 
Supt 
pow' 
Was 
Civi 
strut 
ture 
Sup’ 
ceed 
in tl 
rule 
any 
191° 


its § 


Cou 
Cou 
the 
frot 
Cot 
ami 
mit 
ther 
rule 
Cot 
me! 
Th 
plis 


thr 


19. 
tut 
cia 
by 
Ju 
U. 
po 
ar 
to’ 
pl 
ru 
an 


Op 




















A TASK FOR THE RULE-MAKING AUTHORITY OF NorTH CAROLINA 


651 








1818 vesting in the Supreme Court the duty of estab- 
lishing rules of practice for itself and also for the 
Superior Courts.*” If the Supreme Court, under this 
power, had made a rule for the Superior Courts which 
was in conflict with one of the sections of the Code of 
Civil procedure, a pretty question of statutory con- 
struction would have arisen. But in 1921 the Legisla- 
ture made a more specific grant of power to the 
Supreme Court to regulate the modes of making pro- 
ceedings, actions and pleadings, in the trial of actions 
in the Superior Courts, and the act provided that “no 
rule or regulation so adopted shall be in conflict with 
any of the provisions of the Consolidated Statutes of 
1919."*° So the Legislature has once more asserted 
its superiority. 

In 1925 the Legislature established a Judicial 
Council, composed of all the Justices of the Supreme 
Court, and all the Judges of the Superior Court, and 
the Attorney General, and a representative of the bar 
from each of the Judicial Districts. The Judicial 
Council had only the power to recommend legislation 
amending the rules of civil procedure. In 1927 it sub- 
mitted ten such bills, all of which were ignored. Among 
them was one to empower the Supreme Court to make 
rules.** In 1931 the act providing for the Judicial 
Council was repealed, probably at the request of its 
members, who felt that their labors were unappreciated. 
This bit of history proves that nothing can be accom- 
plished through any mere recommendatory body; nor 
through an unwieldy one. 

In the proposed new constitution submitted to the 
1933 General Assembly by the North Carolina Consti- 
tutional Revision Commission was a proposal for judi- 
cial rule-making which was drafted after much study 
by Chief Justice Walter P. Stacy, Superior Court 
Judge (now Supreme Court) Michael Schenck, and 
U.S. Circuit Judge John J. Parker.*? While the pro- 
posed new constitution never came to a vote, and 
aroused much opposition, none of this was directed 
toward this proposal. The significant thing is that the 
plan to vest in the courts the power to make their own 
rules was adopted by the General Assembly without 
any argument whatever, and seems to have aroused no 
opposition anywhere. 

The history of the movement in North Carolina 
has been exactly the same as it was in the nation at 
large. The American Bar Association, after hammer- 
ing at the doors of Congress from 1912 to 1932, in that 
year decided to suspend its activities for the time being. 
But the interest which it had created continued to grow, 
and its bill was presented to the Congress by the Attor- 
ney General in 1934.48 

Now is the time for this Bar Association to act. 
With the support of our present Governor, we could 
succeed. The time is now ripe for the States to make 
a fresh start in the matter of procedure in their courts 
hv intrusting to the courts the task of making the rules. 
We could do no better than follow the recommenda- 
tions made in January. 1938, to the New York State 
sar Association by the Hon. William D. Mitchell, 
Chairman of the Advisory Committee of the Supreme 
Court of United States. that they proceed in the man- 
ner already proven successful in the case of the Fed- 





39. C. S. 1421. 

40. Michie’s Code. Sec. 1421(a). 

41. Vol. 30. N. C. Bar Asso. Reports (1928) page 142. 

42. See article by Dean M. T. Van Hecke, 12 N. C. Law 
Review, 193, 204. Text of Article 4, Sec. 8, in 11 N. C. Law 
eview, 5, 8 27. 

43. 24 Amer. Bar Asso. Journal (Feb., 1938), page 104. 





eral rules. 
follows : 

1. That the Rule-making Authority be intrusted 
to the court of last resort, as that court is the head 
of the judicial system, and its judges have the long- 
est judicial experience and the broad vision demanded. 

2. That the court intrust the spade work to a 
standing advisory committee, continuously to give con- 
sideration to the subject, and act as a buffer to the 
court by receiving and analyzing suggestions for change. 

3. That in constituting its advisory committee 
the court include other judges, experienced practition- 
ers, and professors from law schools who have spe- 
cialized in procedural matters and possess broad knowl- 
edge of procedural systems in all English speaking 
countries. The practicing lawyer has a limited ex- 
perience with systems of procedure. He pulls back in 
the traces against proposals outside the limits of his 
experience. With the law school men on the commit- 
tee there is no danger that needed reforms will be 
delayed. Mr. Mitchell says: ‘My experience is that 
most professors of law are quite generally dissatisfied 
with all our institutions.” The judges could hold the 
balance of power between the conservative lawyers and 
the progressive professors. 

4. Preliminary drafts should be made and gen- 
erally distributed to the profession to invite suggestions 
and criticism. The final report of the advisory com- 
mittee should be the result of this composite effort of 
the bench and bar. 

5. The rules must be limited to matters proce- 
dural in their nature, and not deal with questions of 
substantive right. Our present code contains some 
chapters, such as that on the statutes of limitations, 
which obviously do not belong in rules of procedure. 
One of the tasks in North Carolina would be to lift out 
of the chapter on civil procedure all the procedural 
provisions and embody the practice system in the court- 
made rules. It would then be necessary to draft a 
statute preserving the substantive provisions of the 
code as a separate enactment and recommend that 
for passage by the Legislature as having to do with 
substantive rights. 

6. It should not be necessary to submit the rules 
to the Legislature for veto or amendment. It would 
offer a temptation to some members of the Legislature 
to change the rules without knowledge of the reasons 
which influenced the drafting committee or the court 
in formulating them. The Act of Congress left with 
the Supreme Court the option to make rules for com- 
mon law actions, to be effective in six months after 
promulgation, without submission to Congress; or to 
make unified rules for both law and equity actions and 
submit them to Congress. This was on account of 
the drastic change in prospect. We got over that hur- 
dle in 1868, so it should not be necessary to give the 
Legislature another chance to destroy the fundamental 
proposal. The history of the Judicial Council is warn- 
ing enough. 

To these recommendations of Mr. Mitchell I 
would add one more. I think that we should provide, 
as the English do, for publication of any proposed 
amendment to the rules, say in the advance sheets of 
the Supreme Court Reports, to the end that the public 
and the profession might have the opportunity to make 
criticisms and suggestions ; and that the rules should not 


His recommendations may be stated as 





44. Roy V. Rhodes, California State Bar Journal, Janu- 
ary, 1938. Journal Am. Judicature Soc., April, 1938, page 215. 
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be effective until after a specified time, say forty days 
after the first publication. 

If our Supreme Court and its advisory committee 
should provide by rule an option between jury trial 
and a trial before a banc of three Superior Court 
judges, sitting at Raleigh in the East, or at Charlotte 
in the West, just as an experiment, it would be inter- 
esting to see whether such a mode of trial would prove 
popular and efficient. This method is now used in 
some cases in the Federal Courts. It would be purely 
volurtary. Under a flexible system such experiments 
could he tried out. There is now in California a move- 
ment to accomplish this very purpose. The California 
State Bar Journal for January, 1938, discusses it in 
detail. It says: “It seems clear enough that the people 
of this country have lost faith in the efficacy of their 
judicial system. . . . They laugh at the jury system, 
even though they themselves are part of it.’’* 

While the trend for 150 years in the United States 
was to subject the operation of the courts to rules made 
by the legislature, it has now turned quite the other 
way.** The adoption of the new Federal rules has 
given an impetus to the movement which makes this 
the time to strike. Along with seventeen other states,*® 





45. The Association of the Bar of the City of New York 
has just recommended to the Constitutional Convention of that 
State now sitting a provision conferring upon the Conrt of 
Appeals the exclusive power to promulgate rules of civil pro- 
cedure. N. Y. Times, April 17, 1938, page L-33. 

46. 21 Journal of Am. Jud. Soc., pg. 222. 
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we have integrated our bar and the beneficial results 
of that act are immeasurable. But our judicial depart- 
ment must be self-governing and autonomous to the end 
that the administration of the judicial process may be 
made quickly responsive to the demands of the times 
in which we live. Unless something of this sort js 
done, and done quickly, the executive and legislative 
departments will continue their encroachments, through 
the expansion of administrative law, and further hamp- 
ering by statutory regulation the efficient operation of 
the courts, until the judicial system is reduced to a 
position of minor importance. The fundamental prin- 
ciple of division of powers is at stake. We must have 
the will to assume leadership and approach the prob- 
lem with an open mind, unaffected by sclerotic emo- 
tions. To quote Professor Felix Frankfurter once 
more: “It makes all the difference in the world whether 
you treat these problems in a friendly way, as problems 
to be solved, rather than as irritations to be resented. 
It makes all the difference in the world whether you 
regard them, not as problems willfully created by poli- 
ticians, but as inevitable phases of the impact of science 
and technology upon society. Once you recognize that, 
once you face the issue with insight, with candor, and 
humility, then it is up to us as professional students of 
society to bring our very special contributions to bear. 
For these are forces that must be responded to by gov- 
ernment in some form.’’*? 


47. XXIV Am. Bar Asso. Journal, April, 1938, pg. 286. 








REVIEW OF RECENT SUPREME COURT DECISIONS 


By EpGar Bronson ToLMAN.* 


Federal Income Tax—State Agencies—New York 
Port Authority 

The New York Port Authority is a bi-state corpora- 
tion, created under a compact between New York and 
New Jersey with the consent of Congress for the purpose 
of constructing and operating various transportation facili- 
ties in a district embracing the Port of New York. The 
imposition of the federal income tax on salaries paid to 
its employees by the Port Authority is not unconstitutional 
as a burden on an instrumentality of the States. 

Helvering v. Gerhardt, 82 Adv. Op. 962; 58 Sup. 
Ct. Rep. 969. 

In this case the Court considered the question 
whether the federal income tax on salaries received by 
the respondents as employees of the New York Port 
Authority imposes an unconstitutional burden upon the 
States of New York and New Jersey. 

The Port Authority is a bi-state corporation 
created under a compact between the States named, 
with approval of Congress. It is authorized to operate 
any terminal or transportation facility in a district 
embracing the Port of New York, and lying partially 
in each State. The Port Authority has constructed four 
interstate vehicular bridges over waters within the 
harbor or adjacent to it and has constructed two inter- 
state vehicular tunnels. The enterprises were financed 





*Assisted by James L. Homire and Letanp L. ToLMan 


This concludes the reviews and summaries of all the cases 
decided during the last term. 


by funds advanced by the two States and by the sale 
of Port Authority bonds. It also operates an interstate 
bus line and an inland freight terminal. The Authority 
collects tolls for the use of its facilities, but has no stock 
or stockholders, and is owned by no private person or 
corporation. None of its profits inure to the benefit 
of private persons and its properties and the securities 
issued by it are exempt from state taxation. The state 
statutes declare that the Port Authority “shall be re- 
garded as performing a governmental function 
The respondents, during 1932 and 1933, were, 
respectively, a construction engineer and two assistant 
general managers employed by the Port Authority at 
annual salaries ranging from $8,000 to $15,000. They 
did not return their salaries as income for the years 
mentioned and the commissioner determined deficiencies 
against them. The Board of Tax Appeals ruled that 
the Authority performed a public function for the 
two States and that the compensation received by its 
employees is exempt from the federal income tax. Its 
ruling was affirmed, without opinion, by the Circuit 
Court of Appeals. On certiorari the judgments were 
reversed by the Supreme Court in an opinion by MR. 
Justice STONE. 
In approaching decision of the case, Mr. Justice 
Stone recalls that the Constitution contains no express 
limitation on the power of the state or national govern- 
ment to tax the instrumentalities of the other, and that 
the implied limitation stems from McCulloch v. Mary- 
land, 4 Wheat 316. He notes that the discriminatory 
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nature of the tax in that case was sufficient to condemn 
it, but that later decisions brought federal instru- 
mentalities within the immunity even though the state 
tax was non-discriminatory. He recalls also that the 
jimitation on the federal power of taxation was first 
subjected to an implied restriction in Collector v. Day, 
11 Wall. 113, and emphasizes that there the object 
taxed was the salary paid to a state probate judge, and 
that the question was not one of interference with a 
power granted to the federal government, but an im- 
plied limitation on its power to tax, and that the im- 
munity was implied only because it protected the states 
in the exercise of those governmental functions which 
they were exercising when the Constitution was adopted 
and which were essential to their continued existence. 
Passing the question whether precisely the same con- 
siderations are controlling as to a federal tax on state 
instrumentalities, as those which govern a state tax on 
a federal instrumentality, he says: 

“There are cogent reasons why any constitutional 
restrictions upon the taxing power granted to Congress 
so far as it can be properly raised by implication, should 
be narrowly limited. One, as was pointed out by Chief 
Justice Marshall in McCulloch v. Maryland, supra, 435- 
436, and Osborn v. Bank of the United States, supra, 465- 
466, is that the people of all the states have created the 
iational government and are represented in Congress. 
Through that representation they exercise the national 
taxing power. The very fact that when they are exer- 
cising it they are taxing themselves, serves to guard 
against its abuse through the possibility of resort to the 
usual processes of political action which provides a readier 
and more adaptable means than any which courts can 
afford, for securing accommodation of the competing de- 
mands for national revenue, on the one hand, and for 
reasonable scope for the independence of state action, on 
the other. 

“Another reason rests upon the fact that any allow- 
ance of a tax immunity for the protection of state sov- 
ereignty is at the expense of the sovereign power of the 
nation to tax. Enlargement of the one involves diminu- 
tion of the other. When enlargement proceeds beyond the 
necessity of protecting the state, the burden of the immunity 
is thrown upon the national government with benefit only 
to a privileged class of taxpayers. With the steady 
expansion of the activity of state governments into new 
fields they have undertaken the performance of functions 
not known to the states when the Constitution was adopted, 
and have taken over the management of business enter- 
prises once conducted exclusively by private individuals 
subject to the national taxing power. In a complex 
economic society tax burdens laid upon those who directly 
or indirectly have dealings with the states, tend, to some 
extent not capable of precise measurement, to be passed on 
economically and thus to burden the state government 
itself. But if every federal tax which is laid on some new 
lorm of state activity, or whose economic burden reaches 
in some measure the state or those who serve it, were to 
be set aside as an infringement of state sovereignty, it is 
evident that a restriction upon national power, devised only 
as a shield to protect the states from curtailment of the 
essential operations of government which they have exer- 
cised from the beginning, would become a ready means for 
striking down the taxing power of the nation.” 

While it is recognized that judicial pronouncements 
on the subject do not present a completely logical pat- 
tern, the following are stated to be the two guiding 
principles of limitation circumscribing the tax on cer- 
tain state instrumentalities : 

“The one, dependent upon the nature of the func- 
tion being performed by the state or in its behalf, ex- 
cludes from the immunity activities thought not to be 
essential to the preservation of state governments even 
though the tax be collected from the state treasury. 
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The other principle, exemplified by those cases where the 
tax laid upon individuals affects the state only as the 
burden is passed on to it by the taxpayer, forbids recog- 
nition of the immunity when the burden on the state is 
so speculative and uncertain that if allowed it would 
restrict the federal taxing power without affording any 
corresponding tangible protection to the state government ; 
even though the function be thought important enough to 
demand immunity from a tax upon the state itself, it is 
not necessarily protected from a tax which well may be 
substantially or entirey absorbed by private persons.” 

In applying these principles to the case as bar, 
Mr. Justice STONE continues: 

“The challenged taxes laid under Section 22, Revenue 
Act of 1932, c. 209, 47 Stat. 169, 178, are upon the net 
income of respondents, derived from their employment in 
common occupations not shown to be different in their 
methods or duties from those of similar employees in 
private industry. The taxpayers enjoy the benefits and 
protection of the laws of the United States. They are 
under a duty to support its government and are not beyond 
the reach of its taxing power. A _ non-discriminatory 
tax laid on their net income, in common with that of 
all other members of the community, could by no reason- 
able probability be considered to preclude the perform- 
ance of the function which New York and New Jersey 
have undertaken, or to obstruct it more than like private 
enterprises are obstructed by our taxing system. Even 
though, to some unascertainable extent, the tax deprives 
the states of the advantage of paying less than the stand- 
ard rate for the services which they engage, it does 
not curtail any of those functions which have been thought 
hitherto to be essential to their continued existence as 
states. At most it may be said to increase somewhat the 
cost of the state governments because, in an interdepend- 
ent economic society, the taxation of income tends to 
raise . . . the price of labor and materials. The effect 
of the immunity if allowed would be to relieve respond- 
ents of their duty of financial support to the national 
government, in order to secure to the state a theoretical 
advantage so speculative in its character and measurement 
as to be unsubstantial. A tax immunity devised for protec- 
tion of the states as governmental entities cannot be pressed 
so far. 

“The fact that the expenses of the state government 
might be lessened if all those who deal with it were tax 
exempt was not thought to be an adequate basis for tax 
immunity in Metcalf & Eddy v. Mitchell |269 U. S. 514], 
in Group No. 1 Oil Corp. v. Bass, 283 U.S. 279, in Burnet v. 
Jergins Trust, 288 U. 8. 508; or in He.vering v. Mountain 
Producers Corp., No. 600, decided March 7, 1938. When 
immunity is claimed from a tax laid on private persons, 
it must clearly appear that the burden upon the state 
function is actual and substantial, not conjectural 
The extent to which salaries in business or professions 
whose standards of compensation are otherwise fixed by 
competitive conditions may be affected by the immunity 
of state employees from income tax is to a high degree 
conjectural. 

“The basis upon which constitutional tax immunity 
of a state has been supported is the protection which it 
affords to the continued existence of the state. To at- 
tain that end it is not ordinarily necessary to confer on 
the state a competitive advantage over private persons in 
carrying on the operations of its government. There 
is no such necessity here, and the resulting impairment 
of the federal power to tax argues against the advantage.” 

The opinion distinguishes Brush v. Commissioner, 
300 U. S. 352, which held immune the salary of offi- 
cials of the city water system, by observing that the 
exemption there turned upon the question whether 
services rendered were “in connection with the exer- 
cise of an essential governmental function of the State,” 
as used in an applicable treasury regulation, where the 
Government did not attack the regulation. It is 
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stressed that no contention was made there that 
the tax was so indirect as to be but an incident of the 
co-existence of the two governments and not within 
the constitutional immunity. The opinion notes further 
that “If determination of that point was implicit 
in the decision it must be limited by what is now de- 
cided.” 

In conclusion the Court declined to express an 
opinion as to whether a federal tax may be imposed 
upon the Port Authority itself, its income, or its other 
activities. 

Mr. Justice REED took no part in the case. 

Mr. Justice BUTLER delivered a dissenting opin- 
ion in which Mr. Justice McReyNotps concurred. In 
his opinion he urges that the prevailing opinion ex- 
pressly or sub silentio overrules a century of prece- 
dents. 

Mr. Justice BLAcK delivered a concurring opin- 
ion in which he stated that while agreeing with the 
decision of the majority, he found it difficult to recon- 
cile the result with the principle announced in Collector 
v. Day and later decisions applying that principle. He 
urged that the Court should review ‘and re-examine 
the rule based upon Collector v. Day and the entire 
subject of intergovernmental immunity in the light of 
the Sixteenth Amendment authorizing Congress to levy 
a tax on incomes “from whatever source derived” and 
a re-examination of the decisions interpreting that 
Amendment. 

The case was argued by Mr. Assistant Solicitor 
General Bell for petitioner, by Mr. Julius Henry Cohen 
for respondents, and Mr. Henry Epstein for the State 
of New York and twenty-six other States, as amici 
curiae by special leave of Court. 


Insurance — Insurer’s Right of Subrogation on 
Marine Insurance Policy 

Aetna Insurance Co. v. United Fruit Co., 82 Adv. 
Op. 995; 58 Supt. Ct. Rep. 959; [Nos. 773, 774, 775, 
decided May 25, 1938.] 

Certiorari to review judgments in three cases 
brought by insurance companies to participate, by way 
of subrogation, in a recovery by the insured against a 
tortfeasor responsible for the loss of a maritime vessel. 
The plaintiff insurance companies, with other under- 
writers, insured the hull of the respondent’s vessel on 
policies in which the agreed value of the hull was 
$632,610, substantially less than its true value. The 
owner was left free to take out other insurance, and 
did so. The total insurance was $582,002.25. The 
owner was a co-insurer to the extent of about $50,000, 
and was under covered in the event of total loss. 

The vessel collided with a vessel owned by the 
United States, became a total loss, and the hull under- 
writers paid to the insured the full amount of their 
policies. Later the insured, with the cooperation of 
some of the underwriters, established a claim against 
the Government, under a special act of Congress, which 
permitted no allowance for interest. The sum of 
$1,761,693 was recovered from the Government, in 
1932. Distribution of this was made in accordance with 
computations by insurance adjusters who apportioned 
the expenses of suit among the owner and the under- 
writers, and allotted to the latter the amounts they 
had paid on their policies without interest, less their 
respective shares of the expenses. 

In suits brought by the insurers it was contended 
that the valuation clauses of the policies fix value for 
all purposes of adjustment, and they insisted that they 


should bear no part of the expenses, and were entitled 
to interest on the amounts of their policies from the 
dates of payment. They also made, but did not stress, 
the point that the hull insurers are entitled to the whole 
recovery. 

In an opinion by Mr. Justice STONE, the Supreme 
court affirmed the ruling of the Court below that the 
underwriters were entitled to neither interest nor ex- 
penses. The opinion discusses the effect of the valua- 
tion clause, and points out that it does not operate 
either by estoppel or contract to foreclose proof that 
actual value exceeds agreed value, in determining the 
insurer’s right to subrogation. Rejecting the _peti- 
tioners’ contention Mr. JusTicE STONE observes that 
if adopted and consistently applied it would, in some 
cases, deprive the insured of indemnity, and might 
enable the insurer to make a profit by recovering more 
from the insured than the amounts paid on the policy. 

The case was argued by Mr. D. Roger Englar for 
the petitioners, and by Mr. Cletus Keating for the 
respondent. 

Statutes—Federal Power Act—Review of Order of 
Federal Power Commission 

Federal Power Com’n v. Metropolitan Edison Co. 
et al., 82 Adv. Op. 948; 58 Sup. Ct. Rep. 963. 

By an order of January 6, 1936, the Federal Power 
Commission began an investigation into certain affairs 
of the respondent corporations, and directed them to 
file certain data with the Commission. Respondents 
challenged the Commission’s jurisdiction, but, reserv- 
ing their rights to challenge its legality, furnished vari- 
ous data. The Commission’s examiners made a report 
on December 10, 1936, and on January 26, 1937, the 
Commission ordered a hearing to be held jointly by 
it with the State Public Service Commission on March 
3, 1937, at which respondents were directed to appear 
and to present certain information. 

Respondents petitioned for a rehearing of the 
order of January 26, 1937, asking that it be vacated, 
and that the proceeding begun by order of January 6, 
1936, be terminated, contending that the Commission 
lacked jurisdiction, and in particular (1) that the Com- 
mission was powerless to investigate in order to supply 
the State Commission with information for use in pro- 
ceedings for violations of state law, and (2) that as to 
three of respondents the Commission was without juris- 
diction of their persons, because they were not “public 
utilities.” 

Upon the Commission’s refusal to suspend the 
investigation, respondents obtained from the Circutt 
Court of Appeals an order staying further proceedings 
under the two orders until the petition for rehearing 
should be determined by the Commission. 

On certiorari, the decree was reversed by the 
Supreme Court in an opinion by Mr. CHrer JUSTICE 
Huaues, for lack of jurisdiction in the Circuit Court 

In reaching this conclusion, it was stated 
that there was no order of the Commission be- 
fore the Circuit Court for review, under the 
Federal Power Act no proceeding for review of an 
order shall be made unless there has been an applica- 
tion for a rehearing, whereas here an application for 
rehearing on the second order had been made and 
granted, and no appeal would lie from the granting ol 
a rehearing. , 

The Court considers and rejects the respondents 
contention that the Circuit Court’s decree was proper 
under §262 of the Judicial Code, which empowers fed- 

(Continued on page 665) 
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Among Recent Books 





NTERPRETING THE CONSTITUTION, by 

William Draper Lewis, 1937. Charlottesville, Vir- 

ginia. Pp. V, 117, notes. This little book com- 
prises lectures given in 1937 on the William H. White 
Foundation at the University of Virginia. It is an 
uncommonly fine example of the art of exposition, and 
both because of this and the subject matter, should be 
of great interest to lawyers and laymen alike. 

In his first two chapters Mr. Lewis urges the lack 
of any provision in the Constitution for its own authori- 
tative interpretation, and ascribes the present position 
of the Supreme Court in this respect to the fact that 
“the people have made it a part of the unwritten Con- 
stitution of the United States” (p. 38). At the same 
time, his own acceptance of this part of the “unwrit- 
ten Constitution” is a very qualified one, for he else- 
where remarks: “Personally, were I a member of 
Congress, I would regard myself as having the duty to 
support the Constitution as I understood it, not neces- 
sarily as the Supreme Court interpreted it, though, of 
course, my opinion might and generally would be in- 
fluenced by the decisions of the Court”; and he thinks 
that, as a matter of fact, the members of the Court it- 
self have generally followed this rule. (pp. 28-29.) 

In Chapter IV, entitled “Characteristics of Inter- 
pretation Problems,” Mr. Lewis points out and illus- 
trates from such cases as McCulloch v. Maryland, Gib- 
bons v. Ogden, and Dred Scott v. Sandford, the wide 
range of choice which the Court is apt to enjoy in the 
disposition of important constitutional problems. Thus 
in the first mentioned of these cases, the Court, in de- 
termining whether Congress had the power to create 
such an institution as the Bank of the United States, 
“was faced with at least four theories upon three of 
which the constitutionality of the Bank could be sus- 
tained. The Court could have held that 

“(1) The Preamble of the Constitution confers 
on Congress the power to do anything which it con- 
siders promotes the general welfare. 

“(2) As the Constitution establishes a National 
Government, an act of Congress may be justified by 
showing that the power to pass it naturally adheres in 
a National Government. 

“(3) Any act is within the power of Congress 
if it is an appropriate choice. of means to carry out 
any of the powers specifically conferred on the Con- 
gress or other powers vested in the National Govern- 
ment or in any department or officer thereof. 

“(4) The Congress can pass only those acts 
which are affirmatively shown to be indispensably neces- 
sary to the exercise of a power specifically granted,” 
(p. 52), 

Did the Court have this range of choice in 1819? 
In this connection it is interesting to note that a Jef- 
lersonian Republican, Abraham Baldwin of Georgia, as- 
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serted in the Senate in 1802, that the theory that the 
Preamble and the “general welfare” clause of Article 
I, Section 8, confer substantive legislative powers on 
Congress, rested on “a literal construction of the in- 
strument,” but that “a strict construction” had come 
to prevail on this subject.’ 

1. “When a new law is passed, the most upright and en- 
lightened courts require a length of time to settle the practical 
questions under it, and to give definite meaning and precision 
to all its parts. This must be more likely to occur in written 
constitutions, which embrace such variety of important subjects, 
generally in a very small compass. Many questions of this kind 
have already been so far settled by practice on our Constitution, 
that they have rarely been stirred of late. Those occasions had 
been represented at the time, as very threatening to the Govern- 
ment; Congress was then nearly equally divided upon them, 
and they did not, in the end, prove so disastrous as had been 
predicted; they had generally terminated in favor of the strict 
rather than the literal construction of the instrument, not to 
make the words cover the most that they possibly could. It had 
been contended in the early years of the Government, repeatedly, 
and with much earnestness, that the preamble of the Constitu- 
tion was a grant of powers, and when a measure was proposed, 
if it could be shown to have a tendency “to form a more perfect 
union, establish justice, and insure domestic tranquillity, etc., it 
was Constitutional; the words “general welfare” in Article 1, 
Section 8, had been often urged for the same purpose, and as 
authorizing Congress to build manufacturing towns, a National 
University, and to carry on any pecuniary enterprises, with the 
public money ; deliberate practice seems for many years to have 
settled the construction that those words should not be consid- 
ered as a distinct grant of power, but a limitation of the power: 
granted in the former part of the article, to lay and collect 
taxes, etc...” [Annals of Congress, 7th Cong., 1st sess., c. 105.] 


Returning to Mr. Lewis’s volume—its final chap- 
ter deals with some recent problems, the power of the 
Federal and State governments to regulate prices, the 
power of the former to regulate production, its power 
to carry on business, etc. In discussing these he re- 
iterates his opinion that “the answer to most important 
doubtful questions of constitutional interpretation . . 
depends largely on the political, social and economic 
theories and background of the person asked” (p. 79; 
see also p. 71). 

Altogether, a most interesting and informative 
book, valuable far beyond what the toll of its pages 
would lead one to guess. 

Epwarp S. Corwin. 

Princeton, N. J. 


Clement VII and Henry VIII, by Pierre Crabités. 
1936. London: George Routledge & Sons, Ltd., Pp. 
275. This is the latest of the many discussions regard- 
ing the divorce of Henry VIII and Catherine of Ara- 
gon. The book contains highly controversial matter. 
In it, we have several learned discussions of the canon 
and the common law, the rules of which, then, so far 
as marriage was concerned, were alike. Divorce a 
vinculo matrimonii, as we know, was granted only for 
a cause existing at the time of the supposed marriage— 
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in other words, it was a judicial finding that there never 
had been a marriage between the parties. So far as 
rights are concerned, except where changed by statute, 
the theory of the law as regards divorce a vinculo is 
the same now as it was in the sixteenth century. 

According to the author, the following material 
facts appear : 

After eighteen years of married life with Cath- 
erine, the daughter of Ferdinand and Isabella, having 
but one daughter, Mary, all male issue being born dead 
or having died in infancy, King Henry became anxious 
as to the succession. He first became enamored with 
Mary, the sister of Anne Boleyn, nieces of the Dukes 
of Norfolk and of Suffolk. Later he transferred his 
attentions to Anne. 

In his anxiety for a divorce, Henry was compelled 
to find a cause existing at the time of the marriage. 
It was intimated to him that there was doubt as to the 
validity of the marriage with Catherine, because of a 
previous marriage, which Catherine denied had been 
consummated, with his brother, Arthur. He asked for 
an ecclesiastical investigation. After two different mis- 
sions to the imprisoned Clement VII, the reigning pon- 
tiff, had failed, Clement, as an answer to the third ap- 
peal of King Henry, whose literary efforts against 
Luther had earned him the title of “Defender of the 
Faith,” sent Cardinal Campeggio as legate to conduct 
the hearing, to ascertain whether there was any valid 
reason for Henry’s so-called “scrupulosity of conscience 
that pricked.” Upon the question of papal dispensa- 
tion for the marriage to his sister-in-law, the hearing 
was adjourned to Rome. To Henry and his friends. 
the result was apparent. They did not further prose- 
cute. Catherine became the prosecutor instead of the 
defendant and demanded judgment. 

It was suggested to Rome that, even if the first 
marriage was valid, the Pope had Biblical authority to 
permit a bigamous or double marriage on the part of 
Henry. A dispensation of this character was refused 
by the Consistory in October, 1530. Even before, in 
‘March, 1530, a papal edict threatened censures for 
Henry and any woman who should contract marriage 
with him, while the case was under consideration by 
the Rota. 

The King’s answer was a revival of the acts of 
Richard II, and, by proclamation, laid the whole body 
of the clergy under the pains of praemunire for having 
recognized Wolsey as primate, and declared himself 
the head of the church in England. 

Failing in his efforts to persuade the Queen to 
abandon her appeal to the Vatican and urged by the 
Norfolk and Suffolk factions, the King definitely aban- 
doned Catherine at Windsor in July, 1531. Pope 
Clement wrote the King in January, 1532, stating that 
he was unwilling to believe that the King was keeping 
Anne as his wife, in high contempt of the Apostolic See, 
while his suit was pending. There was no answer. In- 
stead, the King, notwithstanding his proclamation 
against Rome and his assumption of ecclesiastical pow- 
ers, sent another mission to Rome to plead his cause. 
At the same time he sent a mission to France to request 
the French Monarch to intercede in his behalf. At- 
tempt was. made to bribe the Cardinals. All efforts 
failed. 

Warham, Archbishop of Canterbury, died in the 
summer of 1532. Cranmer, one of the confidential ad- 
visers of the Norfolk faction, was appointed his suc- 
cessor upon the insistence of the King. Action fol- 
lowed. 


The King was married to Anne in January, 1533, 
by Roweland Lee, afterwards Bishop of Coventry, and 
in the presence of Archbishop Cranmer of Canterbury. 
It was a bigamous marriage, but Anne’s condition de- 
manded action. The announcement was made at Eas- 
ter following. Elizabeth was born in September fol- 
lowing. Henry claimed that his former marriage was 
void and that there was no need of a declarative sen- 
tence; therefore a marriage to Anne could be con- 
tracted. 

To clear up the marriage title, Archbishop Cran- 
mer, a witness to his marriage to Anne, wrote to the 
King, then self-proclaimed head of the English church 
and independent of the Pope, that the world had long 
been scandalized by his marriage to Catherine, and that 
it lay upon Cranmer to see it tried and determined. The 
King and Queen Catherine were cited to appear before 
an ecclesiastical Convocation at Dunstable on the 20th 
of May, 1533. The King appeared by proxy ; the Queen 
was declared contumax for non-appearance. On the 
23rd day of May, 1533, four months after the King’s 
marriage to Anne, and more than a month after its 
announcement, with the advice of all present, the mar- 
riage to Catherine was declared to be de facto, but not 
de jure, and therefore null from the beginning. 

Anne was crowned on June Ist, following. The 
Pope’s decree of excommunication was dated July 11th, 
1533. The Act of Royal Succession, which declared 
Henry’s marriage to Catherine void ad initio and Prin- 
cess Mary illegitimate and recognized the children of 
Anne as rightful successors to the throne, was not 
passed until 1534. 

Even after his marriage to Anne, his excommuni- 
cation, and the birth of Elizabeth, Henry secretly con- 
tinued to urge Clement to annul his marriage to Cath- 
erine. In the summer of 1534, he sent Sir Edward 
Karne to Rome to prosecute his suit. The Consistory 
again confirmed Pope Clement’s judgment. The total 
break with Rome followed and the English repressive 
legislation against adherents to Rome began. 

The author’s treatment of the principal actors in 
this great historical drama is interesting. He traces the 
subserviency of Cardinal Wolsey to the King and his 
efforts in the King’s behalf from the inception of the 
King’s intent to Wolsey’s downfall, brought about, 
strange to relate, by the Norfolk-Suffolk faction, which 
was interested in promoting Anne’s love affair with the 
King. He makes Wolsey the villain of his narrative. 
For many years, Wolsey had governed England as he 
pleased. His downfall was brought about by his inabil- 
ity to secure favorable action at Rome. The author 
believes that Wolsey richly deserved the judgment he 
passed upon himself: “If I had served my God as dili- 
gently as I have done my King, He would not have 
given me over in my grey hairs.” 

Henry is charged with duplicity throughout. De- 
spite his anxiety to rid himself of Catherine, the author 
proves to his satisfaction, that at every turn Henry, by 
his protestations and declarations, sought merely to 
ease his conscience and to establish the legitimacy of 
his daughter, Mary. Certainly the conclusion of the 
reader, as he follows the recorded actions of Henry, 
must be the estimate of Macaulay (1 Macaulay’s Eng- 
land, 32), as to his ability to achieve his purposes, 
whether for good or bad. 

While Pope Clement is charged with procrastina- 
tion, the author excuses the Pope’s lack of action upon 
his distance from England, the method of transporta- 
tion and lack of communication, for want of knowl- 
edge, anxiety to avoid a repetition in England of the 
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happenings in Germany, his belief that Henry’s love 
afiair would run its course, and the further fact that 
most of the time the Pope was a political prisoner and 
could not perform, without interference, his executive 
duties. 

The book bears evidence of years of research, al- 
though the legal references are indifferently stated, 
proving that the author lacks the education of a com- 
mon law lawyer. Frequently he contrasts present 
French procedure with the adjective rules of the canon 
law, which is uninteresting and proves nothing to a 


le 


common law lawyer. On the other hand, the book 
gives one an insight into the adjective practices, then 
prevailing, in the ecclesiastical courts. His description 
of the trial at Blackfriars, at the beginning of which 
the King and Queen were present in person, is as in- 
teresting as the successful charge of John Fisher, 
Bishop of Rochester, of counsel for the Queen, made 
thereat, of the forgery of his name admitted to have 
been made to a document by Archbishop Warham of 
Canterbury. The book reflects that time, not ours. Al- 
though tinged with partiality in parts, it keeps the 
reader interested throughout and can be read with 
profit, particularly by the legal historian. 
CLARENCE E. MARTIN. 
Martinsburg, W. Va. 


Report of the New York State Constitutional 
Convention Committee, 1938, in 12 Volumes. Vols. 
| and 2. New York: Kourland Printing Co., Inc. 
Pp. 1256.—The Committee, appointed by Governor 
Herbert H. Lehman, consisted of 42 members, includ- 
ing the New York State Attorney General, John J. 
Bennett, Jr., the Chief Judge of the New York Court 
of Appeals, Frederick E. Crane, presidents of bar 
associations, labor leaders, representatives of large 
financial enterprise, legislative leaders, government ad- 
ministrators, members of the Republican, Democratic, 
and American Labor parties and other public spirited 
and learned citizens—as representative, competent, and 
distinguished a body of men and women as has ever 
been gathered together anywhere. The chairman was 
the young New York Supreme Court Justice, Charles 
Poletti, former counsel to the governor. A goodly num- 
ber of the members were subsequently elected delegates 
to the convention itself. 

The report contains no opinions or recommenda- 
tions by the committee as such, but does include the 
opinions and recommendations of others—on all sides 
of relevant and historic questions—so far as earnest 
and responsible views had appeared. The existing con- 
stitution, and all past constitutions, of the State of New 
York, are set forth, annotated by reference to sources 
and past debates. The same is done for the United 
States Constitution. All previously proposed amend- 
ments (to the New York State Constitution) are 
reviewed. 

_ Special compilations of material are made as to 
State and local government in New York, the govern- 
ment of the unique City of New York, and the “prob- 
lems” visualized with relation to “Bill of Rights and 
General Welfare,” “Legislative Organization and 
Powers,” “Executive Administration and Powers,” 
Judicial Administration and Organization,” “Taxa- 


tion and Finance,” and “Home Rule and Local Gov- 
ernment.” 


__ The faces of type and other details of format are 
agreeable and helpful. The edition was limited; and 


copies are not for sale; but the sets of some delegates 
may some day reach the stalls of second-hand book 
shops. 

The occasion of the preparation of this monumen- 
tal publication is as follows: The New York Consti- 
tution permits of its own mass revision every twenty 
years by a special convention.. As the 1937 Legislature 
of the State failed to create a formal commission to 
prepare for the convention, our statesmanlike governor 
on his own initiative appointed this splendid non- 
partisan committee which in turn rewarded us with 
this splendid preliminary report to aid the convention. 
The actual convention (summer of 1938) is now in 
session. 

That the work is proving helpful to many mem- 
bers of the convention, and remaining unread by as 
many more, there is no doubt. That the work is a 
permanent contribution to political and social science, 
is a fact equally clear. That the work will have much 
effect in improving or otherwise changing the funda- 
mental law of the Empire State at this time, is doubt- 
ful; which is a pity. 

The convention delegates were lawfully elected by 
democratic processes, if one doesn’t worry too much 
about gerrymandering and district apportionment: a 
few delegates at large, three delegates from each State 
senatorial (geographic) district—all elected at the 
same elections with multiple other issues and other and 
perhaps seemingly more important officials. As in- 
dividuals most of the delegates are brilliant and useful 
citizens. I cannot think of any delegate who is dis- 
tinctly bad. But the convention is showing itself openly 
political. That likewise is no crime. Nevertheless the 
majority party in control of the convention is conserva- 
tive; the majority of the people of the State, voting on 
a single state-wide issue, is what is known as progres- 
sive, liberal, or anti-conservative; and the present 
writer ventures the prediction that the forthcoming 
proposed constitution will be defeated, just as the sim- 
ilar document about twenty years ago, under the leader- 
ship of the late Elihu Root, was likewise rejected. For 
present practical purposes, therefore, the tomes under 
review are just another case of Love’s Labor Lost. 
None of which is said in criticism or in a partisan spirit. 
That is the objective analysis of the quite colorless po- 
litical facts. 

Even the hottest, front-page debates in the con- 
vention, as for example to include the State’s Bill of 
Rights (statutory) in the Constitution, with the sensa- 
tional modern addendum of “wire tapping” to historic 
“search and seizure,” have admittedly at least envis- 
ioned the incidental issue of whether the conservative 
party this fall will be able to boom a certain well- 
known county prosecutor for governor on a platform of 
no mercy for criminals, or the rival camp will be able 
this fall to. fly an exclusive banner of civil liberties. And 
in the meanwhile the greatest and most critical depres- 
sion in the history of capitalist society is crying for 
solution, and these scholarly super-volumes are vainly 
sighing to make their contribution. 

Sic transit gloria profundi. 

Istpor LAZARUS. 

New York City. 


A Challenge to Sex Censors, by Theodore Schroe- 
der. Privately printed. 1938. New York. 160 pp. 
—This pamphlet is offered as a prospectus of a larger 
work which is to demonstrate the futility and worse of 
“sex censors” and their attempts to prohibit or sup- 
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press the freest and most scientific discussion of the 
problems of sex, normal and abnormal. Mr. Schroe- 
der is convinced that to the pure all things are pure; 
that we have nothing to fear morally or socially from 
candid treatment of the human body and all its func- 
tions. Obscenity, he insists, exists in the minds of 
the persons who look for it, not in any object or ac- 
tivity. The right kind of education would banish all 
our absurd and hypocritical notions of impurity and 
render us healthy-minded, clean, and intelligent. The 
sex censors, he recognizes, are more sinned against 
than sinning; they are the victims of ignorance, super- 
stition, inhibitions and taboos, but they should not 
try to interfere with the emancipated and rational ele- 
ments of the population. 

It is impossible not to sympathize with Mr. 
Schroeder’s point of view, on the whole, or with his 
passionate belief in free speech and a free press. Cer- 
tainly frankness in the discussion of sex problems and 
sex relations has had very beneficial effects, and still 
more frankness is desirable and safe. But we cannot 
overlook the necessity of consulting the feelings and 
ideas of the great majority of men and women, and of 
undermining and removing their prejudices and anxie- 
ties gradually and tactfully. Morals and manners 
evolve, like other things, but it is not wise to perform 
drastic surgical operations on ordinary human minds, 
or to shock millions and offend their cherished beliefs. 

We want scientific sex education in our schools 
and homes, and as little censorship as possible. Most 
censors are narrow-minded, prurient, arbitrary and 
meddlesome. The courts, fortunately, have lately re- 
buked and checked the more objectionable practices of 
the fussy, bigoted, tricky censors. More power to 
them ! 

Victor S. YARROs. 

Chicago. 


Practical Summary of Negotiable Instruments, by 
Thomas F. Green, Jr. 1938. New York: Longmans, 
Green and Co. Pp. 212. Price $1.00.—This is a com- 
pact book to serve as a guide and a short course on 
negotiable instruments. About a third of the book is 
taken up with the Negotiable Instruments Law and 
references to local statutes. In the other 150 pages 
of text the author has managed to crowd a remarkable 
amount of material for the type of work which he has 
attempted. 

His discussion in general follows the outline of 
the Negotiable Instruments Act, and although the book 
might be improved for teaching purposes by the addi- 
tion of more problems and more forms of negotiable 
instruments, it is a remarkably enlightening little text. 

The discussion as a whole is devoted only to nego- 
tiable instruments payable in money and omits nego- 
tiable documents of title and similar paper, but in this 
respect the book is orthodox and follows the usual out- 
line of such courses. It should prove useful for night 
school and commercial business courses and might 
offer considerable help to the elementary student of 
negotiable instruments once he has familiarized him- 
self with the vocabulary. 

The typographical set-up of the appendix contain- 
ing the act and state variations could have been much 
improved if the act were set in larger type and the 
annotations had been smaller. But this does not de- 
tract much from the usefulness of the work. 

FREDERICK K. BEvuTEL. 

Cambridge, Mass. 


Treatment of the Misdemeanant in Indiana, 1816. 
1936, by Helen Wilson. 1938. University of Chicago 
Press. Paper-bound. Photo-offset. Pp. 114.—This 
book is a worthy addition to the University of Chicago 
social service monographs. The author, formerly a 
fellow in the School of Social Service Administration 
of the University of Chicago, is now working with the 
Utah State Department of Public Welfare. 

Her study is somewhat broader than its title in- 
dicates, being in effect a history of the functions of the 
Indiana jail from territorial days until the present. 
She distinguishes three eras. In the first, from 1792 
until 1803, the jails were used merely as places of 
detention for persons awaiting trial. Minor offenders 
received corporal punishment, major offenders (such 
as horse thieves) capital punishment. In the second 
era, from 1803 until 1913, the jail served also as a 
place of punishment. Barbarous punishments—the 
whipping post, the stocks, the pillory,—had disappeared 
in 1824, In the third, or present era, the jail is used 
again for its original purpose of detention. 

With the establishment of Jeffersonville Prison 
in 1821 the state removed the felons from the jails, 
Separate institutions followed for the insane, for juve- 
niles, and for women. The formation of the State 
Board of Charities in 1889 had an important influence 
in improving jail conditions. Finally, with the open- 
ing of the correctional department of Indiana Women’s 
Prison in 1907 and the state farm for men in 1913 
misdemeanants also were taken from the county jails. 

Miss Wilson’s study is well organized and amply 
documented with foot notes. An interesting appendix 
contains the criticism of Dorothea Dix, the noted re- 
former, of the jails of 1847. 

James Harcan. 

New York City. 


George Mason, Constitutionalist, by Helen Hill. 
1938. Cambridge: Harvard University Press. Pp. 
300.—As the subtitle of Miss Hill’s book states, 
George Mason was a constitutionalist—a man whose 
chief interest was in the nature and structure of politi- 
cal organization. He lived at a time when there was 
ample scope for his talents. He was the draftsman of 
the Virginian Declaration of Rights—a document 
which might be described as the original version of 
the Declaration of Independence—and of the first con- 
stitution of Virginia. An influential member of the 
federal constitutional convention of 1787 he stayed in 
Philadelphia to the end but, in the end, refused to sign 
for comparatively trivial reasons. Back home, he be 
came one of the leaders of the anti-ratificationists in 
the Virginian ratifying convention. There his schol- 
arly, undemagogic approach seems to have made him 
more embarrassing than useful to his party. 

The thinking processes of George Mason are 
woven into our polity and the need for fuller informa- 
tion in regard to him has long been felt. Miss Hill 
has performed a useful service in writing this biog- 
raphy but her book is descriptive rather than analytical. 
We feel the want of two things—a fuller analysis ot 
Mason’s personality and a fuller analysis of the origins 
of his political ideas. We gather that he was a planta- 
tion owner born to wealth, that he managed his busi- 
ness affairs with prudence, that he thought slavery an 
evil, that he lacked ambition, and that he was the 
American manifestation of the “Enlightenment.” This 
does not tell us enough. Very few of the apostles o! 
“Enlightenment” were without political ambition, 
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many of them were more radical and some of them 
more conservative than Mason. In his wealth and lack 
of ambition Mason was much like his friend and neigh- 
bor of Mount Vernon but that similarity does not ex- 
olan why Mason disliked sitting on the House of 
Burgesses, absolutely refused to become a delegate to 
the Continental Congress, and refused to be a United 
States senator after Washington became President. His 
wealth might explain why Mason included the acqui- 
sition of property among the natural rights of man in 
his Declaration of Rights if it also explained why Jef- 
ferson, another wealthy man, left it out in rewriting 
the Declaration of Rights into the Declaration of In- 
lependence. Nor does it cast much light on Mason’s 
persistent belief that slavery prevented the development 
of the country and ruined the moral characters of the 
entire white population, and particularly the masters, 
las being an injustice to the slaves. 

Some of Mason’s actions can be explained as those 
of an isolated plantation owner, accustomed to rule at 
home and unaccustomed to deal with equals. Like 
doctrinaire democrats in all ages he looked with scorn 
on the “practical politics” of his colleagues in the 
House of Burgesses and. as an abstract thinker, he 
denounced the various bargains made in the Constitu- 
tional Convention of 1787. It explains why he made 
a motion for rotation in office in the Fairfax Indepen- 
dent Company—an unofficial military organization 

rmed when the Revolution was threatening—and it 

so explains why he thought a further resolution— 

hat the rotation should not start so long as George 

ington was the commander—“a very proper one.” 

oes not explain why the constitution which he drew 

rinia retained the abuses in unequal representa- 

tion of the royal colonial government. Nor does it ex- 

lan why Mason took pride in the fact that the mem- 

rship of the Fairfax Independent Company consisted 
exclusively of “gentlemen.” 

Mason was radical in some respects, conservative 

rs. Miss Hill does not attempt to explain why. 

not seem to have shared Jefferson’s religious 

he was as zealous as Jefferson in dis- 

he Anglican church. He was the only 

ay member of the committee of five which was ap- 
| to revise the legal system of Virginia and, as 

, his was the deciding vote in favor of retaining 

ommon law instead of substituting a system of 
imitation of the civil law. He was never 
persuaded of the need for an improvement in the 
| government but, unlike most of the anti-Fed- 
in favor of encouraging manufactures. 
personality of George Mason has left a deep 
n the history of our country. A few years 

in Washington and his life-long friend, Mason 
valued counsellor not only of Washington but 
Jefferson, Madison, and many lesser men. What 
he thought affected our most important public docu- 
ments—the Declaration of Independence, the Consti- 
tution of the United States, and the Ordinance of 1787. 
It is a pity that Miss Hill has not given us more light 

on why Mason thought as he did. 

KENNETH B. Umprelrt. 
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Conference on Canadian-American Affairs, held at 
Queen s University, June 14-18, 1937. Published for 
the Carnegie Endowment for International Peace by 


“inn and Company.—This is the Report of the pro- 


ceedings of a second Conference on Canadian-Amer- 
ican affairs held by many of both nations, who have 
given attention to the many interesting international 
problems that lie between the two peoples who have 
more in common than any other two nations in the 
world. 

The first Conference was held in June, 1935, at 
St. Lawrence University at Canton, N. Y., and the 
printed Report of its proceedings was read with much 
interest by citizens of both countries. The present one 
was held at Queen’s University, Kingston, Ontario, and 
was equally interesting and important, though the par- 
ticipants did not affect to do more than explore the 
fringe of the complex subjects of national outlook or 
policy discussed; and indeed the program of this sec- 
ond Conference covers a more limited field than the 
former, but ever the object was borne in mind to make 
a contribution, not only to the harmony of our two 
peoples, but also to world-peace, universal and perma- 
nent. 

Passing over the social functions we come to a 
discussion of the reasons for the comparative Free 
Trade movement in both countries in the early part of 
the present decade—the Reciprocal Trade Agreement 
of 1935, falling far short of what had been ardently 
advocated, though there were substantial concessions 
on both sides and the effects have been important. It 
is more than suggested that the comparative failure of 
the negotiations for lower tariffs was due to the New 
Deal on the one hand and the very deep attachment to 
the Protective policy in Canada on the other. 

Geographical factors are next discussed, with the 
terrifying destruction of agricultural land through wind 
erosion in the Canadian grasslands as well as in the 
Dust Bowl of the Southern Great Plains. The neces- 
sity is urged of definite knowledge of climatic risks to 
agriculture and their economic consequences, for a 
sound basis for the development of land settlement. 
How this is to be arrived at seems still in the future. 

Then comes a resumé of the history of Canadian- 
American population relations. It is pointed out that 
the westward movement, industrialization, and urbani- 
zation are the three grand divisions into which the 
population history of both countries falls. The passage 
of the people of one country to the other is fully and 
historically described in a valuable paper on move- 
ments of population. The curious fact is stated that 
by 1870 almost a million persons of Canadian birth 
were resident in the United States. This was largely 
due to the results of the Civil War. Of course, it is 
well known that during the Civil War French-Cana- 
dians largely increased the existing emigration to New 
England, and twenty years later they became predomi- 
nant, conquering the textile mills and several other 
branches of factory activity. We have some 345,000 
American-born in Canada. 

After a loan exhibition of Canadian art, follows 
a discussion of cultural trends. The great preponder- 
ance in Canada of American magazines and journals 
is indicated by the fact that only 15 out of 84 publica- 
tions offered for sale in Kingston were English or Ca- 
nadian. 

A very interesting account is given of Canadian 
literature by a Toronto editor, in which he most em- 
phatically asserts that it is not a colonial literature. 

Then succeeds a discussion of labor organization 
in both countries, and one Canadian-born “American” 
thinks it would be well for Canada to join the twenty- 
one republics forming the Pan-American Union, and 
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assures us that Canadians are not considered foreign- 
ers in the United States. 

And so ends a most interesting and important 
work, which every American and Canadian should 
read, 

The mechanical part of the book is fine—type, pa- 
per, binding and proof-reading being impeccable, while 
it is furnished with a satisfactory index. 

Witu1AM RENWICK RIDDELL. 

Osgoode Hall, Toronto. 


Epitome of the Roman Law, by Charles Phineas 
Sherman. 1937. New York: Baker, Voorhis & Co. 
Pp. 330.—This book of 330 pages contains about 650 
texts taken from the Roman law. They appear in both 
Latin and English, on opposite pages. Good indexes 
are supplied. The book is intended to touch upon, and 
give some text or texts on, almost every subject of the 
Roman law: the law of persons, property, pledges and 
mortgages, contracts, torts, inheritance, procedure, 
criminal, corporation and public law. The book was 
intended mainly for the use of the beginner student 
in Roman law, and can best be used in connection with 
the author’s second volume of “Roman Law in the 
Modern World,” for continued references thereto are 
made. Some valuable notes are added at many places. 
It is the author’s hope that the book will prove a con- 
tribution to the present revival of Roman Law in the 
United States. It should do so. While a text book is 
indispensable for a student of that law, a better and 
more thorough understanding will be gained by read- 
ing the texts in Latin or English, just as every lawyer 
who reads a text book likes to read the cases cited, 
or at least some of them. The texts selected by the 
author serve their purpose well. Some of them are 
comprehensive, containing numerous rules of law. 
Some original texts have been materially abbreviated, 
leaving out all but the pith. Inst. 2, 4, pr. 1-2, for 
example, which occupies one and one-half pages of 
Moyle’s translation, has been reduced to less than one- 
third of a page. In some instances the author has a 
text on the same subject from the Digest, or Code, 
and the Basilica and the Hexabiblos—presumably to 
show the continued existence of a rule of law through 
centuries. At times the change of the law from early 
tires to the time of Justinian, or later, is illustrated. 
Frequently changes in the law are not shown, but the 
reference to “Roman Law in the Modern World” sup- 
plies that deficiency. 

The translations are, in general, excellent, as 
would be expected from a man as learned as the author. 
Some errors have crept in, as is almost unavoidable 
in case one man makes the translation, and reads the 
proofs himself. In Section 83 the term “law” wrongly 
appears instead of the term “right.” In Section 143 
it is said that possession is lost by “change”; it should 
be “intent.” In Section 145 the term “right” wrongly 
appears instead of the term “law.”” In Section 149 the 
sentence “has required the necessity of delivering” is 
contradicted in the next sentence. In Section 184 
“mente captos” is not translated, which leaves a good 
share of the translated section rather unintelligible. 
In Section 275 “mox” is not translated, which makes 
the sentence wrong. In Section 398 “killed and 
wounded” is applied to all property. The “killed” 
should be limited. In Section 461, translated, it is 
stated that a referee in a case could not refer it to an- 
other; it should be that he could not refer it back to 
the one who appointed him. Most errors are unim- 


portant. Occasionally a necessary word is omitted, A 
few Latin words are misprinted, but that does no harm, 
The book should prove of value. 
Frep H. Biume. 
Cheyenne, Wyoming. 


Valid or Forged? by Lloyd L. Jones. 1938. New 
York: Funk & Wagnalls. Pp. 168.—Preventive de- 
vices have failed to minimize forgery, and the role of 
the handwriting expert has increased in importance, 
No matter how skillful, a forger always makes a mis- 
take. In this plainly written book the skeptic is shown 
how he may be caught. Mr. Jones has had extensive 
experience. His opinion has been sought in twenty- 
five hundred cases of questioned documents; he has 
given court testimony four hundred times. He sees 
no justification for opposing handwriting experts. He 
himself charges a flat price for the examination of doc- 
uments and arranges for court appearance only if his 
judgment is favorable. Seventy per cent. of his deci- 
sions have been adverse to the clients who sought his 
advice. 

Much of the material in this book has already been 
presented in lectures before bar associations. The ex- 
amination of writing is shown to be a technique rather 
than a science. Conclusions are based on the law of 
probability—if two writings have sixty similarities and 
only ten dissimilarities the preponderance of evidence 
is that they came from the same hand. The author dis- 
cusses the analytic procedure of the expert in a way 
the amateur can understand. In representative cases 
both manuscript and typescript forgeries are offered 
for our consideration. Illustrations add to the clarity 
of his treatment. A bibliography is provided for those 
inclined to study further in the subject. The lawyer 
will be especially interested in the eight pages of ref- 
erences to cases in which handwriting experts have 
testified in court. 

JAMES HarGan. 

New York City. 


The Professional Thief, by a Professional Thief. 
Annotated and Interpreted by Edwin H. Sutherland. 


1937. Chicago: The University of Chicago Press. 
Pp. xiii, 257. 

The Criminals We Deserve, by Henry T. F. 
Rhodes. 1937. New York: Oxford University Press. 
Pp. xi, 257, 

These two books are interesting to compare. The 
first, The Professional Thief, which is written by a 
professional thief aided and abetted by a sociologist, 
Mr. Edwin H. Sutherland, of Indiana University, 1s 
entirely bland and matter-of-fact, concerned chiefly 
with what thieves are, as distinguished from why and 
how dangerous. But the second, The Criminals We 
Deserve, by Henry T. F. Rhodes, of the Institute 0! 
Criminology in the University of Lyons and the Inter- 
national Academy of Criminology, is frankly im ter- 
rorem, written to show how capitalism, described as 2 
system quickly outliving its usefulness, produces crim 
nals in mass, and how under the conditions of modern 
life crime has increased in cunning, brutality, and ab- 
normality. 

The Professional Thief is composed in two parts. 
The first and larger part is that by the thief, Chic Con- 
well, who died in 1933. The blurb says that he was 
near the top of his profession. The introduction adds, 
more revealingly, that, born in Philadelphia about fifty 
years ago, his family in comfortable circumstances, ™ 
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a 
adolescence he formed an attachment with a chorus 
girl, married her, began in her association to use 
drugs, left home, became a pimp, and through the ad- 
vantageous contacts made in that calling became ac- 
quainted with thieves and learned the rudiments of 
their art. After twenty years in the Underworld, about 
fve of which were spent in prison, he reformed, end- 
ing sadly in writing this book for a small weekly wage 
supplied from funds of the Social Science Research 
Committee of the University of Chicago. His work, 
based on topics and questions prepared by Mr. Suther- 
land, is apparently candid. It is not improbable, how- 
ever, that he rather followed Mr. Sutherland’s lead, 
giving what he thought was wanted, than artlessly 
described what he had himself observed. Near the 
outset, too, on page 15, he mentions that, while other 
thieves may razz the ex-thief who writes a book, they 
nevertheless “give him credit for canning the public 
out of something—and regard it merely as a new 
racket.” The suspicious may imply that he wrote en- 
tirely with his tongue in his cheek. 

This part of the book describes and explains in 
order the qualifications necessary to professional status 
among thieves, their various forms of co-operative ac- 
tion, the basic rackets, from pocket-picking to the con- 
fidence game and extortion, the “fix” and the attitude 
of thieves toward and their comparative immunity from 
the law, the business side of thievery, which, largely 
on account of the exorbitant cost of the “‘fix,’’ he does 
not consider very profitable, and finally the personal 
relationship of the thieves with each other and with 
society in general. While not uninteresting, this part 
of the book adds little either in manner or content to 
the already abundant literature of thiefdom, or to the 
knowledge which any layman may obtain from a casual 
conversation with any prosecuting attorney. Note- 
worthy features are the utter blandness of the author’s 
assumption that the rest of the world is crooked, too, 
and his statement that, if this were not so, the “fix,” 
the confidence game and extortion from persons en- 
gaged in illegal activities, would be impossible, and all 
the thieves would soon be caught or die of starvation. 

To the thief’s account Mr. Sutherland adds anno- 
tations, and two final chapters, one entitled “Interpre- 
lation,” the other “Conclusion.” Mr. Sutherland’s 
chief observation is that thievery is, like other profes- 
sions, a society within society, a “group way of life,” 
involving a species of learning, common understand- 
ings, and an extensive albeit informal organization. 
Mr. Sutherland traces the origin of this fellowship 
back to the disintegration of feudalism and the resultant 
dy of wandering unemployed. The reviewer believes 
that his comments are weakened by their generality. 

If Messrs. Conwell and Sutherland are detached 
and dispassionate in their approach, Mr. Henry T. F. 
Rhodes, the author of the second book, The Criminals 
We Deserve, is precisely the opposite. The combina- 
tion of slums and the money malaise of capitalism, Mr. 
Rhodes argues, has resulted in emotional and economic 
conflicts and frustrations which are producing crim- 
nals of increasing guile in increasing numbers. Modern 
‘rime, especially drug-running and white slavery, he 
inds organized internationally and on a scale so grand 
that it does not hesitate to involve and corrupt entire 
governments. Dramatic instances, many unquestion- 
ably authentic, are cited to prove this. The stories of 
all the great swindlers and crimes of this generation— 
ot Kreuger, Stavisky, Hatry, Peter Kiirten, Capone, 
Leopold Harris—are recited without sparing any of 


the details which make them horrible and sordid as 
well as hair-raising. For each Mr. Rhodes finds an 
underlying cause in economics and Freudian psychol- 
ogy. Of the modern effort to shackle this Frankenstein 
of crime, Mr. Rhodes, although he describes fascinat- 
ingly and with evident admiration the work of the 
scientific detectives, regards their brilliance as futile 
because of our antiquated and vengeful mode of pun- 
ishment. To quote: “We not only create, but in our 
penal system perpetuate, the criminals we deserve.” 
Both books contain interesting bibliographies, and 
each carries an index. Neither is well printed and 
The Criminals We Deserve is poorly edited. 
WitiraM D. STAPLEs. 
Roanoke, Virginia. 





Summaries of Articles in Cur- 
rent Legal Periodicals 


By KENNETH C. SEARS 
Professor of Law, University of Chicago 


ADMINISTRATIVE LAW 


Current Proposals For the Reorganization of the 
Federal Regulatory Agencies, Ralph F. Fuchs, 16 
Texas L. Rev. 335. (Ap. ’38; Austin, Tex.) 

If one is interested in knowing about a certain 
phase of the recent activity to reorganize the national 
government, he will profit from a reading of Pro- 
fessor Fuchs’ entertaining article. Attention is con- 
centrated upon the Cushman report on the independ- 
ent regulatory commissions and the proposals of the 
Brookings Institution and the American Bar Associ- 
ation to review decisions of administrators by admin- 
istrative courts or agencies, and to require administra- 
tors to enact “detailed general regulations” in advance. 
The Cushman report to separate the functions 
of the independent commissions, place the adminis- 
trative and legislative functions in governmental de- 
partments, but keep the quasi-judicial function inde- 
pendent except for administrative housekeeping, draws 
the most vigorous criticism. But the author is also 
critical of the proposals of the American Bar Associa- 
tion and Brookings Institute. They are too rigid 
and comprehensive and are not supported by sufficient 
facts to prove the case for them. Yet the author 
asserts that, “Improvement must come, and come 
quickly.” However, one finishes a reading of his 
views with the impression that in the main he is well 
satisfied with the way in which our national administra- 
tive tribunals and agencies are functioning and that 
he is not greatly impressed with the complaints of 
conservative men about them. Time passes and evo- 
lutionary changes occur with this and that, and, ap- 
parently for the present, that is sufficient for Pro- 
fessor Fuchs. 


BAR ORGANIZATION 


The Pros and Cons of an Integrated Bar—A Sym- 
posium, 8 The Law Society Jour. 79. (My. ’38; 
Boston, Mass.) 

This spring there was pending before the Massa- 
chusetts legislature a bill to create a state bar. Some- 
thing over a year ago the Law Society of Massachu- 
setts voted overwhelmingly against an integrated bar. 
“In fact, out of a gathering of several hundred persons, 
there were less than a dozen persons voting in the 
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affirmative.” The editor sought the views of “a few 
of the leaders of the bar” on the pending bill. Out 
of seven Massachusetts lawyers whose views are print- 
ed, five, apparently, were in favor of an integrated 
bar, one returned a verdict of case not proved, and 
one was definitely against such a plan. One who 
favored the idea was discouraged: “It is a question 
whether or not it is worth while to make any state- 
ment or to urge any line of action to the average 
lawyer. His natural tendency is to object to every- 
thing. He makes his living by objecting and except- 
ing to every possible proposition and the habit grows 
until he is, as the scientists say, conditioned. When 
the lawyers do something new it is not because they 
have been persuaded to do it but because laymen 
have forced it on them or because the inexorable wave 
of events has swept over them leaving them dripping 
and protesting but soaked with the novel idea.” Her- 
bert Harley set forth briefly but comprehensively the 
development of the national movement for integration, 
and a California lawyer gave his views of integration 
in that state. It had been justified, he stated, because 
the standards for admission had been raised and the 
canons of ethics had been vitalized. But he was dis- 
appointed because the administration of justice is still 
slow and expensive, the tendency to place the admin- 
istration of justice in boards and commissions in- 
creases, and because ambulance chasing and the un- 
lawful practice of the law continue or increase. The 
objections to the proposed plan were stated to be (1) 
no further “regimentation” controlled by “a few of 
the insiders”; (2) “no need for further discipline 
of lawyers”; (3) the voluntary bar associations will 
suffer and (4) compulsory membership “is bad in 
principle.” What a mess of tripe are such objections! 


CIVIL LIBERTIES 


Civil Law Influence on the Development of Civil 
Liberties, Eberhard P. Deutsch, 12 Tulane L. Rev. 
331. (Ap. ’38; New Orleans, La.) 

The general thesis seems a bit startling. It is 
that the primary influences on the development of the 
fundamental civil rights of Americans have arisen out 
of the Roman and civil rather than out of the common 
law. In England, privileges became vested in the 
crown and the demand of the subjects never questioned 
the royal prerogative but sought simply a grant or 
concession. In France, on the contrary, the attitude 
came to be that rights and liberties belong in the first 
instance to the people, as attributes of citizenship, not 
of nobility. The government of the United States 
was modeled after the French system in its “philosophi- 
cal concept” because with us governmental authority 
is derived from the people. One is left with the idea 
that this is rather interesting but probably not im- 
portant. The later discussion of the American bill of 
rights and the Fourteenth Amendment is of greater 
value. 


CRIMINAL LAW 


Manslaughter by Motorists, James J. Robinson, 
22 Minnesota L. Rev. 755. (My. ’38; Minneapolis, 
Minn.) 

An extensive consideration of homicide by motor- 
ists is complicated because of the uncertain notions 
of the “criminal intent” that is required. The out- 
standing fact of social importance is that it is widely 
believed “that it is extremely difficult to convict an 


automobile driver on a charge of involuntary map. 
slaughter.” What is the remedy? “It seems that a 
statute would be desirable which would, in one section, 
penalize as a misdemeanor, the ‘driving of a motor 
vehicle in a manner dangerous to the life and safety 
of others,’ and in a further section provide that if any 
person drives a motor vehicle in a manner danger- 
ous to the life and safety of others and thereby causes 
the death of another person, he will be guilty of the 
offense of ‘homicide by dangerous driving.’” There 
may be something gained if jurors can be freed from 
the brutal sound of “manslaughter.” Apparently, it 
is also desired to abandon the idea that there can be 
no crime without an intent to effect the prohibited 
result. A case of “full” criminal intent could be ex- 
cluded from the suggested statute which should have 
a considerable range of penalties. A sentence “of 
even a month in jail in an appropriate case” is better 
than an acquittal due to the refusal of a jury to inflict 
even the minimum penalty now specified for man- 
slaughter. 


EXTRAORDINARY REMEDIES 
The Writ of Prohibition, by William J. Hughes 


and Eugene Brown, 26 The Georgetown L. Jour. 831. 
(My. ’38; Washington, D. C.) 


The master’s thesis of the late William J. Hughes, 
first written in 1892, revised recently with the assis- 
tance of Mr. Brown, devotes itself primarily to the 
English law, and the use of the writ in our national 
courts. The paper is brief and the rulings in our many 
state courts receive minor consideration. Apparently, 
no attention was given to the use of the writ to pro- 
hibit action by boards and commissions in the exer- 
cise of quasi-judicial functions. Also, doubt must be 
expressed whether the analysis of the elusive and very 
difficult conception of “jurisdiction” is adequate. “Pro- 
hibition will lie both where the inferior court has not 
jurisdiction in the first instance, and where having 
jurisdiction originally, it exceeds that jurisdiction in 
the hearing of the case. But where, having jurisdic- 
tion originally, the court within that jurisdiction de- 
cides erroneously, such decision is the subject of ap- 
peal and prohibition will not go.” That sounds very 
simple but no prolonged study of the decisions is re- 
quired in order to realize that the legal truth cannot 
be expressed so readily. 


OFFICERS 
Impeachment of Civil Officers Under the Federal 


Constitution, Leon R. Yankwich, 26 The Georgetown 
L.. Jour. 849. (My. ’38; Washington, D. C.) 


Judge Yankwich has written interestingly and not 
too much to review the status of the impeachment 
process in national affairs with some small reference 
to impeachment in state affairs, chiefly California. 
The process in its procedural aspects again receives 


a criticism. “The remedy... . is cumbersome and un- 
available, except in extreme cases.” However, in con- 
sidering recently introduced bills to provide another 
method for some of our national judges, he disagrees 
with a former author who thinks that under the neces- 
sary and proper clause Congress would have power 
to define what constitutes “good behavior” and to 
provide a method for ascertaining whether judges are 
complying with the tenure as so defined. Judge Yank- 
wich thinks that “such power could not be given 





withc 
aging 
ican 

“higt 
signi 
recell 
even 

viola 
guilt’ 
these 
repul 


U. o 
phia, 


lishe 
was 
comy 
and 
com 
trad 
pern 
mait 
od « 
men 
have 
fron 
drug 
Act 
con: 
are 
ory 
as | 


Y man- 
that a 
section, 
motor 
| safety 
if any 
langer- 
Causes 
of the 
There 
d from 
ntly, it 
can be 
hibited 
be ex- 
1 have 
ce “of 
better 
inflict 
man- 


‘ughes 
. 831, 


ighes, 
assis- 
o the 
tional 
many 
ently, 
pro- 
exer- 
st be 
very 
‘Pro- 
$ not 
aving 
mn in 
isdic- 
1 de- 
f ap- 
very 
5 re- 
nnot 


leral 
own 


not 
nent 
nce 
nia. 
ives 
un- 
“on- 
ther 
rees 
ces- 
wer 
to 
are 
nk- 
ven 


CURRENT LEGAL LITERATURE 


663 





without a constitutional amendment.” . It is encour- 
aging to know that a review of the English and Amer- 
ican precedents leads to the conclusion that the phrase 
“high crimes and misdemeanors” has no mere technical 
significance. On the contrary the legal result in the 
recent Ritter case is welcomed because it means “that 
even though upon specific charges amounting to legal 
violations, the impeaching body finds the accused not 
suilty, it may, nevertheless, find that his conduct in 
these matters was such as to bring his office into dis- 
repute and order his removal upon that ground.” 


TRADE REGULATION 

Fair Trade Acts, James Angell McLaughlin, 86 
U. of Pennsylvania L. Rev. 803. (Je. ’38; Philadel- 
phia, Pa.) 

There is a brief review of the cases that estab- 
lished (1) “that a resale price maintenance program 
was a violation of the Sherman Act when it eliminated 
competition between distributors in interstate trade” 
and (2) that such a program “was unenforceable at 
common law when it achieved a like result in local 
trade.” The Federal Trade Commission also was 
permitted to hold that a certain type of a resale price 
maintenance program was unlawful as an unfair meth- 
od of competition. Then came the sweeping move- 
ment for the Fair Trade Acts until forty-three states 
have passed such acts as the result of pressure politics 
from organizations of distributors, particularly the 
druggists. These acts and the national Miller-Tydings 
Act are a challenge that calls “for an awakened public 
consciousness and an awakened public interest.” They 
are thought to be “definitely inconsistent with the the- 
ory and spirit of the anti-trust laws.” Public opinion, 
as far as it is reflected in these acts, has swung to 
the other extreme. Another program of action is 
needed and the first step is to “explore the possibilities 
of differentiating between good price cutting and bad.” 


TRADE REGULATION 


Fair and Effective Use of Present Antitrust Pro- 


cedure, 47 Yale L. Jour. 1294. 
Conn. ) 

For a declaration of the policy of our newest 
“trust-buster,” read this address before the Trade and 
Commerce Bar Association of New York last April. 
It is a declaration as to the enforcement of the present 
national statutes, not a statement of the legislative re- 
forms that may be necessary. (1) A period of economic 
depression constitutes no occasion for a relaxation of 
antitrust proceedings. During such a period the ad- 
vantages are in favor of the strong economic units 
and “The clock cannot be turned back when pros- 
perity returns again”; (2) In determining the cases 
to be presented and the method of presenting them, 
the emphasis should be upon the results in the re- 
straint of trade rather than the intent or motive of the 
actors; (3) The most effective deterrent is criminal 
rather than civil procedure because it is the one that 
involves the risk of social stigma; (4) “I know of no 
ethical policy which contradicts the plain provisions 
ot the act of Congress or which forbids criminal prose- 
cutions while negotiations for the consent decree are 
pending. However, the test of a consent decree ob- 
tamed under such circumstances must be relief to the 
public which would be denied by delay.” (5) In con- 
nection with particular investigations and prosecutions 


it will be the policy of the Department of Justice to 


(Je. ’38; New Haven, 


make public its decisions and attitudes. It is hoped 
that thus “a consistent and open policy of prosecution 
may gradually be derived from statements in connec- 
tion with individual cases.” 





London Letter 


Advanced Legal Studies 

The Lord Chancellor has appointed a Committee, 
consisting of Lord Macmillan (chairman), Mr. Jus- 
tice Farwell, Professor Harold Cooke Gutteridge, 
K. C., Professor Robert Warden Lee, Professor 
Herbert Felix Jolowicz, Professor Charles Ern- 
est Smalley-Baker, and Mr. Geoffrey Reynolds 
Young Radcliffe, to take into consideration 
Branch B of the Report of the Committee on Legal 
Education appointed by Viscount Sankey while Lord 
Chancellor. This Committee is to advice “as to the 
best practicable means of carrying into effect the rec- 
ommendations contained in the Report for the further 
provision for advanced research in legal studies by the 
establishment in London of an Institute for the pro- 
motion of advanced studies in the history and prin- 
ciples of law; to frame a constitution for such insti- 
tute; and to report.” The Report referred to was 
published in 1934 (Cmd. 4663) and it is noted there- 
in that the full importance of the case for the advance- 
ment of Comparative Legal Research has not yet been 
realized in England, with the result that in this respect 
we lag behind many of the continental countries. It 
was suggested that there is need for an institution 
which would be the headquarters for academic research 
and would promote the advancement of the knowledge 
of the law in the most general terms. Such an insti- 
tute, it was intimated, might be associated with the 
University of London, but whether this were so or 
not it was suggested that it would in practice be gov- 
erned by a Council or Delegacy representative of all 
the different bodies who, it was hoped, would join 
in giving financial support to the project, namely the 
four Inns of Court, the Law Society, the Universities 
and the Government. Reference was made to the 
large amount of material for legal research contained 
in the libraries of London, and it was considered that 
one of the first steps to be taken to make this avail- 
able should be the compilation of a central catalogue 
of the contents of all of them. 

Closely connected with this matter is the question 
of cooperation between the libraries, pooling their 
resources so as to avoid overlapping and repair de- 
ficiencies. The Committee stated that it would ob- 
viously be of advantage if some measure of agreement 
could be attained by which the provision of the text- 
books, statutes and reports of specific colonies could 
be undertaken by specific libraries, and if the same 
method could be applied to material for the study of 
foreign law. 

The suggestion that there should be a pooling of 
resources and cooperation between libraries is not a 
new one so far as the Inns of Court are concerned. 
As long ago as 1921 the question of cooperation of 
effort and expenditure by the Inns of Court was con- 
sidered by two of the Inns and an experiment: sug- 
gested in an endeavor to arrive at some means of 
avoiding duplication and reducing expenditure on each 
library while preserving the utility of both. This 
effort did not meet with success. Three years ago a 
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similar suggestion was made by another of the Inns, 
but up to the present no action has been taken. 

Mr. Harold J. Laski, in a memorandum on the 
Committee’s Report, expressed the view that the Law 
Society had made a substantial effort to give its stu- 
dents an effective training in the law, both on the 
theoretical and on the practical side, which was com- 
parable in quality to that of the great medical schools, 
to send out students into practice whose training indi- 
cates a general level of competence with which the 
public may feel satisfied. His opinion of the work 
of the Council of Legal Education was not so flatter- 
ing. He saw no reason to suppose that a student who 
has obtained a law degree at one of the universities 
is not just as competent to practice at the Bar as one 
who has passed the examinations of the Council. He 
pointed out that many were able to do so without 
extra study, or the need to take advantage of the 
instruction and advice provided by the Council. He 
went on to express the view that an essential element 
in the qualification of a barrister is the period of train- 
ing in chambers comparable in character to the prac- 
tical training in a solicitor’s office exacted by the Law 
Society from its students, and that this period in 
chambers and the control of its results alone really 
justify the exercise of authority over admission to 
the Bar by the Inns of Court. He thought it unfor- 
tunate that this form of training had not been insisted 
on as an essential qualification to practice at the Bar. 

There is no doubt that a period of pupilage in 
chambers of a busy Council is the surest method of 
acquiring the knowledge necessary for the proper per- 
formance of the work of a barrister at law. Sir Harold 
Morris in his book “The Barrister’ recommends, for 
a young man going to the Common Law Bar, “six 
months as a pupil to a Chancery man, then six months 
in a solicitor’s office, and finally a year with a Common 
Law junior” after he has passed all his examinations 
and been called to the Bar. This undoubtedly would 
constitute an ideal training, but, even if every student 
had the necessary time and money to admit of his 
taking such a course, it is doubtful if it would be 
possible to insist upon it as a necessary qualification 
to practice, for the simple reason that there are not 
enough chambers where sufficient work is done to 
warrant the expenditure of such time and money. In 
1937 there were 289 calls to the Bar, and it is fairly 
safe to say that, in view of the present overcrowded 
state of the Bar and the lack of work generally, only 
a very small proportion of that number could be accom- 
modated in chambers where it would be possible for 
them to obtain really valuabe experience. 


Life Insurance and Suicide 

The case of Beresford v. Royal Insurance Co. Ltd. 
(1938) 2 All E. R. 602; 54 T. L. R. 789, is one of 
considerable importance and interest concerning pay- 
ment on a policy of insurance after the assured person 


had committed suicide. The action was brought by 
the administratrix with the will annexed of the estate 
of Charles Rowlandson to recover the sum of £50,000 
said to be due under five policies issued to him by the 
defendants. The only relevant defense pleaded was that 
the deceased died by his own hand, whereby the policies 
became void. Since June 1925, Major Rowlandson 
had been maintaining the five policies, in respect of 
which the premiums payable quarterly amounted to 
about £450. In June 1934 he was insolvent. He had 
borrowed over £60,000—over £40,000 from personal 
friends. In addition, he had borrowed from the re- 





spondents, on the security of the policies, the sum of 
£6,791. The policies at this date had no surrender 
value above the amount advanced, and he was unable to 
pay the premium. At a series of interviews with the 
representative of the defendants he obtained extensions 
of time for payment of the premium. The final exten- 
sion was to 3 p.m. on August 3rd. At about 2.57 
P.M. on that day he shot himself. Letters and inter- 
views on that day made it clear that he shot himself 
for the purpose of the policy moneys being made ayail- 
able for the payment of his debts. The action was 
tried first by the late Mr. Justice Swift and a special 
jury. The jury, by consent of counsel, were only 
asked to decide the question whether the assured was 
sane when he took his life, and this question they 
answered in the affirmative. Mr. Justice Swift decided 
the case in favor of the plaintiff on July 13, 1936. 
On March 22, 1937, the Court of Appeal, consisting 
of Lord Wright, M. R., Romer and Scott, L. JJ. 
reversed this decision and entered judgment for the 
defendants. The case then went to the House of 
Lords and was heard by Lord Atkin, Lord Thanker- 
ton, Lord Russell of Killowen and Lord Macmillan, 
who gave their judgment on May 9, 1938, affirming 
the decision of the Court of Appeal. The only rele- 
vant condition contained in the contract of insurance 
was to the effect that if the assured “shall die by his 
own hand, whether sane or insane, within one year 
from the commencement of the insurance, the policy 
shall be void as against any person claiming the amount 
hereby assured or any part thereof, except that it 
shall remain in force to the extent to which a bona 
fide interest for pecuniary consideration, or as a secur- 
ity for money, possessed or acquired by a third party 
before the date of such death, shall be established to 
the satisfaction of the directors.” 

In the course of his judgment Lord Atkin said 
that he entertained no doubt that, on the true con- 
struction of the contract, the insurance company agreed 
with the assured to pay his executors or assigns on his 
death the sum assured, if he died by his own hand, 
whether sane or insane, after the expiration of one 
year from the commencement of the assurance. Having 
thus ascertained the contract between the parties he 
then turned to the question as to whether such a con- 
tract was enforceable in a court of law and gave it as 
his opinion that it was not enforceable. He quoted the 
principle as stated by Fry, L. J., in his judgment in 
the case of Cleaver v. Mutual Reserve Fund Life As- 
sociation ([1892] 1 Q. B. 147) in these words: “Tt 
appears to me that no system of jurisprudence can 
with reason include amongst the rights which it en- 
forces rights directly resulting to the person asserting 
them from the crime of that person.” He also re- 
ferred to the Crippen case ([1911] Probate 108) where 
Sir Samuel Evans said: “It is clear that the law 1s, 
that no person can obtain, or enforce, any rights re- 
sulting to him from his own crime; neither can his 
representative, claiming under him, obtain or enforce 
any such rights. The human mind revolts at the very 
idea that any other doctrine could be possible in our 
system of jurisprudence.” The application of this 
principle to the present case, said Lord Atkin, 1s not 
difficult. Deliberate suicide, felo de se, is, and always 
has been, regarded in English law as a crime, though 
by the very nature of it the offender escapes pet 
sonal punishment . His Lordship did not deal with the 
United States Cases as they were discussed by Lord 
Wright in the Court of Appeal ([1937] 2 K. B. 19/ . 
but he attached much importance to uniformity 0! 
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result in the courts of the two countries in matters 
of such strong mutual interest as the law of insurance. 
He did, however, mention the case of Northwestern 
Mutual Life Insurance Co. v. Johnson (254 U. S. 96) 
for the reason that the judgment was given by Justice 
Holmes, “a name,” he said “always to be received 
with veneration by an English lawyer.” The decision 
in that case seemed to him to be contrary to the gen- 
eral trend of United States decisions up to date, and 
to be applicable only where a rule of public policy of 
the state whose law is the proper law governing the 
insurance policy cannot be ascertained. For the reason 
stated he held that the contract was, in the circum- 
stances, unenforceable, and that the appeal should 
be dismissed with costs. Lord Thankerton and Lord 
Russel of Killowen agreed. 

Lord Macmillan also agreed with the conclusion, 
but stated that he had experienced some difficulty in 
so doing. He, also, made reference to the case of the 
Northwestern Mutual Life Insurance Co. v. Johnson 
where payment was enforced in the case of a suicide 
under a policy containing a clause practically the same 
as in the case under discussion, and the view that it 
was contrary to public policy to do so was negatived, 
“a decision,” he said “all the more striking in that 
it was contrary to the view previously entertained by 
that eminent court.” 


Middle Temple Library 

Just eighty years ago, on August 16th, 1858, the 
foundation stone of the present Middle Temple Library 
was laid, by Sir Fortunatus Dwarris, the then Treas- 
urer of the Inn. It is interesting to recall the words 
in which he stated his ideal for a law library. “It 
was not only” he said “like other collections of books, 
an accumulation of literary treasures of ages; it was 


more. Nothing traced the history of progress like 
a law library. It was the best progressometer in the 
world. Everything there was preserved and recorded. 


First, it contained (or ought to contain) the laws 
of all ages, and of all countries, and the laws which 
governed them; the legum leges. Next, the most im- 
portant, it showed the application of those laws in the 
thousands and tens of thousands of adjudged cases, 
reported from all the courts, and accumulated and 
recorded in the law library.” The Middle Temple 
Library, perhaps the best known, in the United States 
of America, of the libraries of the four Inns of Court, 
may be said to have been refounded by Robert Ashley 
in 1641. By his will he bequeathed his own varied 
and extensive library, together with the sum of £300 
“to this noble Society of the Middle Temple in which 
I have spent so many years of my life.” His picture, 
painted by Thomas Leigh in 1656, still hangs in the 
Library. That a library existed in the Middle Temple 
prior to Ashley’s death is evidenced by the descrip- 
tion of an anonymous writer in the reign of Henry 
VIII, who wrote “They now have no library so that 
they cannot attaine to the knowledge of divers learn- 
ings, but to their great chardges, by the buying of such 
books as they lust to study. They had a simple 
library in which were not many books besides the 
law; and that library by meanes that it stood allways 
open, and that the learners had not each of them a 
key unto it, it was at the last robbed and spoiled of all 
the bookes in it.” Since its foundation the library 
has been housed in various places in the Inn and it 
Was not, until the present building was opened in 1861, 
that proper accommodation was given to this valuable 








legal collection. The architect of the building was 
Mr. Henry Robert Abraham who was a nephew of 
Lady Bethell, wife of the Attorney-General, Sir Rich- 
ard Bethell (afterwards Lord Westbury), and it is 
assumed that his appointment was largely due to the 
influence exerted by his aunt. Whether this were so 
or not the building which, owing to its ecclesiastical 
appearance is frequently mistaken for the Temple 
Church, was known for many years as “The Little 
Bethell.”’ A writer recently described it as a perpetual 
and disagreeable reminder that Lord Westbury had a 
relative who was an architect. During the progress 
of the building there was considerable friction between 
the architect and his employers, but in the end the 
Benchers of the Inn placed upon record their satisfac- 
tion with the building itself and with the manner in 
which it had been erected. The cost of the Library 
was only £35,000 in which sum was included £16,700, 
the purchase price of the site upon which it stands. 
As eighty years have elapsed since the laying of the 
foundation stone it would seem that the Inn has had 
value for money. 2D 
THe TEMPLE. 





Fact-Finding Boards and the Rules of Evidence 
(Continued from page 637) 


the particular case, and conserving the time, money, 
energy, and patience of boards, taxpayers, litigants, 
and the public, by excluding evidence which needlessly 
burdens the record with irrelevant, cumulative, un- 
trustworthy, or non-probative matters. 

Such a principle will find truth and achieve justice 
if, and only if, there is efficient personnel. The great- 
est need is for fair, effective, and prompt adminis- 
tration. ‘To satisfy these needs the statutes and the 
suggested standard can provide but a shell. The kernel 
is found in the ability of the manpower.*®* 





103. To procure and preserve this ability involves a multi- 
tude of related problems including adequate examinations, sal- 
aries, working conditions, opportunities for advancement, es- 
tablishment of career service for trained administrators, secur- 
ity of tenure, and elimination of the vices (and perhaps the 
virtues) of patronage and partisan elective office. Compare, 
supra, note 42. 


Supreme Court Decisions 
(Continued from page 654) 


eral courts “to issue all writs not specifically provided 
for by statute, which may be necessary for the exercise 
of their respective jurisdictions, and agreeable to the 
usages and principles of law.” 

An examination of the Federal Power Act led to 
the conclusion that it contemplates review of only such 
orders as are of a definitive character dealing with the 
merits of a proceeding before the Commission and re- 
sulting from a hearing upon evidence and supported 
by appropriate findings. Analogies in support of this 
conclusion were cited in cases dealing with the review 
of orders of the Interstate Commerce Commission, the 
Federal Trade Commission, the National Labor Rela- 
tions Board and other regulatory bodies. 

The case was argued by Mr. Oswald Ryan for the 
petitioner, and by Messrs. Walter Biddle Saul and 
Edward F. Huber for the respondents. 











LEGAL ETHICS AND PROFESSIONAL DISCIPLINE 





Right of Lawyer Charged With Professional Mis- 
conduct to Inspect Evidence in Possession of 
Investigating Body 

Complaints of professional misconduct against an 
attorney had been investigated by the Grievance Com- 
mittee of the Board of Commissioners of the Alabama 
State Bar and charges had been preferred, which were 
to be tried by the Commissioners. The attorney filed 
a petition in the Circuit Court for a writ of mandamus 
to compel the Commissioners of the State Bar and the 
Grievance Committee to permit him to inspect and ex- 
amine “‘all letters, notes, memoranda, reports of inves- 
ligators, affidavits and evidence of all kind and char- 
acter relating to the undersigned (petitioner) in the 
investigation and charge of unprofessional conduct of 
the undersigned, and any information, complaint or 
charge on which the same is based.” 

It appeared that the Grievance Committee had 
taken evidence concerning petitioner’s conduct and had 
in its possession letters, affidavits, reports of its agents 
and other documents bearing upon the charges pre- 
ferred which petitioner averred it was necessary for 
him to inspect in order properly to prepare his defense 
to the charges. It also appeared that a written demand 
by petitioner that he be allowed to inspect the papers 
aforesaid had been denied. 

Holding that the writ had been properly denied, 
the Supreme Court of Alabama said: 

“The real, and only, question here presented for 
determination is, does the petitioner make out a case 
entitling him to the relief he seeks? 

“It is earnestly insisted by appellant that the Griev- 
ance Committee, in making the investigation, as outlined 
in the petition, was functioning as a court; was acting 
under the statute and the rules of the court; and, this 
being true, its records were court records. That peti- 
tioner being interested therein is entitled to inspect the 
same. That such records cannot be secret. We are not 
in accord with this view. It is quite true that this Com- 
mittee, when functioning, is acting under authority of the 
statute, and the rules of this Court, but this does not 
mean that when the Committee deems it proper to make 
an investigation of the conduct of an attorney that its 
acts and doing must be made public. * * * 

“There are many and cogent reasons why the inves- 
tigation by the Grievance Committee should not be made 
public, until such investigation shall have satisfied the 
committee that the member of the Bar, whose conduct 
has been under investigation, has in its judgment been 
guilty of professional misconduct. It would seem that 
such a course would be not only in the interest of the 
individual member of the Bar, whose conduct was under 
investigation, but also of the Bar generally. If the inves- 
tigation should disclose to the Committee that the charge 
was without foundation, or did not justify a trial, then 
the matter would there be dropped, and the attorney saved 
the embarrassment of needless publicity. 

“The investigation by the Grievance Committee is 
somewhat in the nature of, and is quite analagous to, 
investigations by a grand jury. Until the investigation 
has resulted in a report calling for the trial of an attorney 
on charges preferred, there is no adversary party. The 
investigation is but a preliminary inquisition. 

“In the’ case of People ex rel. Karlin v. Culkin, 248 
N. Y. 465, 162 N. E. 487, 60 A. L. R. 851, it was said, 
in an opinion by Judge Cardozo (page 492): ‘A prelim- 
inary inquisition, without adversary parties, neither end- 
ing in any decree nor establishing any right, is not a 
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sitting of a court within the fair intendment of section 4 
of the Judiciary Law, whereby sittings of a court are 
required to be public. It is a quasi administrative remedy 
whereby the court is given information that may move 
it to other acts thereafter. Cf. In re Richardson. 247 
N. Y. 401, at pages 413, 418, 160 N. E. 655. The closest 
analogue is an inquisition by the grand jury for the dis- 
covery of crime. There secrecy of counsel is enjoined 
upon the jurors by an oath of ancient lineage. Sir Fred- 
erick Pollock, Essays in the Law, p. 212. It would be 
strange if disclosure were a duty upon an inquisition by 
the court. There is a practice of distant origin by which 
disciplinary proceedings, unless issuing in a judgment ad- 
verse to the attorney, are recorded as anonymous. See 
e.g., In re Attorney, 83 N. Y. 164; In re H........, 87 
N. Y. 521. The need of secrecy is the greater when the 
proceeding is in the stage of preliminary investigation,’ ” 
(Lewis v. Gerald et al., [81 So. 306.) 


Secrecy of Investigation of Conditions in Practice 
Ordered by a Court 


In a recent New York case a curious attorney was 
censured. In re Murphy, N. Y. S. 2d 813. The Court 
said : 

“When an investigation is ordered by the court it is 
indiscreet for an attorney to send for prospective witnesses 
and interview them. It lays him open to the suspicion 
that he may be attempting to thwart the investigation. 
After an investigation of conditions in Queens County, 
under the supervision of Mr. Justice Faber, respondent 
interviewed several witnesses who had attended, ascer- 
tained the nature of their testimony and had them swear 
to affidavits. The investigation was being conducted in 
secret by order of this court. Respondent could not have 
known that charges were to be preferred against him. By 
his conduct he invaded the secrecy of the investigation, 
and for that he is hereby censured.” 


Lawyers and Due Process of Law 


Questions are often raised where lawyers are 
suspended or disbarred as to what constitutes “due 
process”; occasionally the question is raised in 
connection with admission of attorneys. 

The Circuit Court of Appeals, Eighth Circuit, re- 
cently held that an attorney would not be suspended 
from practice before it during a period of suspension 
ordered by the St. Louis Court of Appeals, where the 
procedure was described as follows: 

“Charges were there filed against the respondent, to 
which he made answer. That court appointed a commis 
sioner to hear the cause and to report his findings of fact 
and recommendations thereon. The commissioner heard the 
cause and reported to and filed with the state court his 
findings of fact and his recommendation that the respon- 
dent be suspended from the practice of law for a period 
of two years. The commissioner transmitted to that court 
the testimony taken before him and the briefs which had 
been filed with him. Those who had filed the charges 
against the respondent took exception to the recommenda- 
tion of the commissioner ; it being their contention that the 
respondent should be disbarred instead of suspended. The 
respondent filed exceptions to the findings and recommen- 
dation of the commissioner, challenging their correctness 
and the sufficiency of the évidence to sustain them. The 
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state court fixed no time for hearing the parties upon their 
exceptions, and no order was made with respect to either 
oral or written arguments. Without argument, without a 
hearing, without affording the respondent an opportunity 
to be heard, that court overruled all exceptions to the com- 
missioner’s report and entered the order of suspension here 
in question. Thereafter, the respondent filed a petition for 
rehearing supported by a brief. His petition was denied, 
and he then filed a request that the proceedings be certi- 
fied to the Supreme Court of Missouri for review. The 
request was overruled. He then filed with the Supreme 
Court of Missouri an application for certiorari, which 
was denied.” 

The Court said: 

“The suggestion is made that, taking into considera- 
tion the procedure which the state court adopted, the hear- 
ings before the commissioner, the briefs filed with him 
and transmitted by him to the St. Louis Court of Appeals, 
and the briefs filed in connection with the proceedings 
taken by the respondent, subsequent to the entry of the 
order of suspension, for the purpose of securing a rehear- 
ing and a review, it cannot justly be said that the require- 
ments of due process were not adequately met. But the 
hearings before the commissioner were not hearings before 
the court. The briefs presented to him were unquestionably 
concerned with what his findings and recommendation 
should be, and not with what the ultimate disposition of 
the cause by the court should be. The proceedings sub- 
sequent to the entry of the order of suspension were di- 
rected to securing a rehearing after the order of suspension 
was entered, and to securing a review by the Supreme 
Court of Missouri of the proceedings which had resulted 
in the order of suspension. The briefs filed in connection 
with such proceedings could not, we think, properly be 
regarded as the equivalent of a hearing by the St. Louis 
Court of Appeals upon the merits prior to the entry of 
judgment. In no real sense did that court ever have the 
merits of the cause before it until the report of the com- 
missioner and the exceptions of the respondent thereto 
were filed with it. Hence it is apparent that the court at 
no time afforded the respondent an opportunity to be 
heard before it upon the merits of the controversy which 
it alone had power to determine. 

“This court, of course, has no right to review the pro- 
ceedings in the state court. Nothing that has been said 
in this opinion is in any way to be regarded as a criticism 
of the procedure adopted by that court or of the final con- 
clusion reached by it. For all that appears, the state 
court may have reached a correct conclusion by methods 
which it regarded as fully meeting the requirements of due 
process. We have made an intrinsic examination of the 
procedure followed by the state court, as we are required 
to do, for the sole purpose of determining whether it was 
such that the order of suspension entered by the state 
court may be regarded by us as a sufficient ground for 
striking the name of the respondent from the roll of coun- 
sel of this court. Our conclusion is that we cannot so 
regard it 

“The disposition which we make of this matter will 
no bar to a proceeding in this court for the disbarment 
or suspension of the respondent from practice therein for 
the same reasons for which he was suspended in the 
state court, or for any other reasons deemed adequate.” 
in re Noell, 93 F. 2d 5. See also Ex parte Wall, 107 
U.S. 265, 2 S. Ct. 569, 27 L. Ed. 552. 

“Due Process” in a disbarment proceeding, how- 
ever, does not include trial by jury. Montgomery 
county Bar \ss’n v. Rinalducci, — Pa. —, 197 A, 
724; Ex parte Wall, supra; In re Carver, 224 Mass. 
169, 112 N. E, 877. 

In a recent Pennsylvania case a woman attorney 
who had registered with the State Board of Law Ex- 
aminers and continued to use her maiden name after 
Marriage, filed all applications with the Board in her 
maiden name and notified the Board of her desire to 


continue to use that name. She was notified that her 
certificate would be issued in her married name. She 
then filed a petition requesting the issuance of her 
certificate in her maiden name and filed a brief in 
support of her right to use her maiden name though 
married. The Board determined to issue her certifi- 
cate in the name of “Marjorie Hanson, now Marjorie 
Matson.” Because she had been known as Marjorie 
Hanson for 24 years, she claimed that to change her 
name at this time would deprive her of her maiden 
name, which would constitute a deprivation of prop- 
erty without due process of law and a denial of the 
equal protection of the laws. 

The court upheld the action of the Board and said: 
“If the petitioner desires to practice law before this 
court or any of the courts of this commonwealth, she 
must do so in the form prescribed by the Board of 
Law Examiners, as approved by this court.” Appeal 
of Hanson, — Pa. —, 198 A. 113. 

Publication of Professional Card 

The Board of Commissioners of the Utah State 
Bar, in its Opinion No. 9, recently considered the pro- 
priety of an attorney publishing his professional card 
in a newspaper. The Utah State Bar still has, as a 
part of its Rules of Professional Conduct, Canons 27 
and 43 of the Canons of Professional Ethics of the 
American Bar Association as they were prior to their 
amendment at the 1937 annual meeting. 

In its opinion the Board of Commissioners said: 

“Following newspaper publications of a professional 
advertisement which clearly violated the above Canons, a 
check was made by the Board of Commissioners and one 
of the Investigating Committees of the extent of the prac- 
tice in Utah. It was determined that only a very few 
members of the Utah State Bar are inserting professional 
cards or other ads in local papers, and that in almost 
every case a rule prohibiting such practices was considered 
advisable. 

“Amendments to the above Canons are now before 
the Board and if adopted these Canons will restrict the 
indiscriminate publication of cards or listings and will 
confine the use of simple professional cards to “customary 
use. 

“It is the opinion of the Board of Commissioners that 
under both the rules as they now stand and as suggested, 
custom in Utah does not sanction or permit the publica- 
tion of a lawyer’s personal card, even though limited to 
his name and address, in a newspaper or similar publica- 
tion. Such practices are at best a form of direct adver- 
tising and should be discontinued. 

“The Secretary shall so notify those attorneys now 
engaging in such practices.” 

An Attorney Cannot Represent Both Plaintiff and 
Defendant 

In a recent Texas case, Lamb v. Isley et al, 114 
S. W. 2d 673, where a bill of review was filed to set 
aside a judgment in an action of trespass to try title 
on the ground that it was procured through the fraud 
of defendant and his attorney, who also acted as at- 
torney for the plaintiff, it was held that the bill should 
be granted. The Court of Appeals said that the trial 
court on his own motion should have refused to permit 
the attorney of the plaintiff in the original proceeding 
to appear and present a demurrer for the defendant. 

The court quoted with approval from People v. 
Gerald, 265 Ill. 448, 107 N. E. 165, as follows: 

“The rule has long been firmly established that an 
attorney cannot represent conflicting interests or under- 
take to discharge inconsistent duties. When he has once 
been retained and received the confidence of a client, he 
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cannot enter the service of those whose interests are ad- 
verse to that of his client or take employment in matters 
so closely related to those of his client or former client as 
in effect to be a part thereof. Weeks on Attorneys, 2d 
Ed. Secs. 120, 271; 1 Thornton on Attorneys, Sec. 174. 
This rule is a rigid one, designed not alone to prevent 
the dishonest practitioner from fraudulent conduct, but 
as well to preclude the honest practitioner from putting 
himself in a position where he may be required to choose 
between conflicting duties. He should undertake no adverse 
employment, no matter how honest may be his motives 
and intentions. Strong v. International Bldg., etc., Union, 
183 Ill. 97, 55 N. E. 675, 47 L. R. A. 792. He owes to 
his client fidelity, secrecy, diligence, and skill, and can- 
not take a reward from the other side. He is not, as a 
general rule, allowed to divulge information and secrets 
imparted to him by his client or acquired during their 
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professional relation unless authorized to do so by the 
client himself. Hatch v. Fogerty, 40 How. Prac. (N. Y,) 
492. It is the glory of the legal profession that its fidelity 
to its clients can be depended upon; that a man may safely 
go to a lawyer and converse with him upon his rights in 
litigation with absolute assurance that the lawyer’s tongue 
is tied from ever discussing it. U. S. v. Costen (C. C) 
38 F. 24. This rule has been so strictly enforced that 
it has been held that an attorney, on terminating his em- 
ployment, cannot thereafter act as counsel against his 
client in the same general matter, even though while act- 
ing for his former client he acquired no knowledge which 
could operate to the client’s disadvantage in the subse- 
quent adverse employment.” 

COMMITTEE ON PROFESSIONAL ETHICS AND 

GRIEVANCES, 

H. W. ArAnt, Secretary. 





OPINIONS OF COMMITTEE ON PROFESSIONAL 
ETHICS 





Opinion 175 
(February 19, 1938) 

Professional Cards—Canon 27 permits the customary 
use of a simple professional card. 

Advertising—it is not permissible to include in a pro- 
fessional card language indicating that the lawyer restricts 
his practice to any particular class of work not recognized 
as a special branch of the practice. 

A member of the Association has requested our 
opinion whether it be proper to use a professional card 
reading as follows: 

“John Doe 
Attorney at Law 
Practice in the following matters only: 
Corporations, Wills and Estates, Divorce Practice.” 
He states that he proposes to specialize in these 
branches of the practice, and that the cards will be 
circulated only among those interested through personal 
relations with him. 

The opinion of the Committee was stated by Mr. 
Brown, Messrs, McCracken, Phillips, Arant, Hough- 
ton, Jones and Miller concurring. 

As now amended Canon 27 does not detail the 
matter which may be included in the “simple profes- 
sional card.” Within certain limits, such must be a 
matter of personal taste, though it is doubtful whether 
it should ever include more than the attorney’s name, 
address and some such designation as ‘Attorney at 
Law.” We are of the opinion that it is not permissible 
to include in a professional card language indicating 
that the lawyer restricts his practice to any particular 
class of work not recognized as a special branch of the 
practice. Obvious examples of the latter are “Admir- 
alty” and “Patents, Trademarks and Copyrights.” Any 
matter which the average lawyer is equipped and will- 
ing to handle cannot be said to fall within a special 
branch of the practice despite the fact that some lawyers 
may restrict themselves to such matters and acquire an 
unusual degree of proficiency and experience in han- 
dling them. Any specification of such matters neces- 
sarily carries an inference that unusual ability or ex- 
perience is asserted and consequently noticed or adver- 
tised. The fact that the motive may be to obviate the 


necessity of refusing other types of work does not avoid 
that inference. 

Nor does the restriction of the circulation of the 
cards within approved limits evade the impropriety. 
Such restriction has to do only with the use of the 
cards, not with their content. It is “the customary use 
of simple professional cards” which is permissible. 
What we here hold is that the card in question is not 
a “simple professional card,” and according that it 
should not be used even in the customary manner. 


Opinion 176 
(February 19, 1938) 

Acquiring Interest in Litigation-Purchase of Legacies 
and Interests in Estates—It is unprofessional for a lawyer 
to enter into an arrangement with one who purchases fu- 
ture interests in estates by the terms of which in consider- 
ation of his work in securing the interests, the lawyer be- 
comes part owner thereof and sharer in the profit obtained 
therefrom. 


The Committee is asked whether it is proper for 
a lawyer to enter into an arrangement with a layman 
whose business is the purchase of legacies and interests 
in estates, under which the lawyer investigates the 1n- 
terest to be purchased and receives from the layman a 
share of the interest purchased. The lawyer is to ex- 
amine the records in the probate court, furnish the 
layman with names of legatees having an interest which 
might be secured, and circulars are then issued to such 
legatees from the office of either the layman or the 
lawyer. He is expected to secure the eventual collec- 
tion of the interest by litigation or otherwise. 

The Opinion of the Committee was stated by Mr. 
McCracken, Messrs. Phillips, Arant, Houghton, 
Brown, Jones and Miller Concurring. 

This practice offends two of the Canons of Pro- 
fessional Ethics—Canon 10, which prohibits a lawyer 
from purchasing any interest in the subject matter o! 
litigation which he is conducting, and Canon 28, pro- 
scribing the stirring up of strife and litigation. It 1s 
true that litigation may never ensue, and that it is not 
in course of conduct at the time the purchase 1s made, 
but, in the opinion of the Committee this does not alter 
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the unprofessional nature of the transaction. 

In Opinion 51, we held that it was improper for a 
lawyer to purchase judgment notes, or other choses 
in action, for less than their face value, with the intent 
of collecting them at a profit to himself. We said in 
that opinion : 

“This opinion, it may be claimed, bars attorneys from 
entering a speculative field, which might be profitable and 
which is open to laymen; nevertheless, we feel that the dig- 
nity of the profession, as well as the ethics of the situation, 
are entirely consonant with the view herein expressed.” 

That language applies to the instant question. 
While the lawyer does not advance his own funds for 
the purchase of the interests involved, he participates 
from the beginning to the end of the transaction. It is 
his search of the record which discloses the legatees to 
be approached; he is asked to assist in the approach 
through circulars or otherwise; he undoubtedly would 
be expected to prepare and have executed the appro- 
priate documents of transfer and probably make the 
settlement ; and he participates in the profit on some 
kind of percentage basis. In the event of an attack 
upon the transaction when the legacy falls in and is 
collectible, he is in a position of defending himself as 
well as the purchaser. He thus places himself in the 
category of voluntary litigants for a profit and makes 

a business of doing so. It is difficult to imagine any 
cunertine in which the legal training and equipment 
of a lawyer would be more definitely devoted to com- 
mercial purposes. 


Opinion 177 
(February 18, 1938) 

Conflicting Interests—Canon 6 forbids a lawyer repre- 
senting conflicting interests. Where a lawyer has been 
employed to aid a client in establishing, defending or pro- 
curring particular rights or interests, he may not thereafter 
accept employment which may adversely affect such rights 
or interests of his former client. 

A member of the American Bar Association has 
requested our opinion on the questions hereafter stated : 

A, the owner of certain patents, brought a patent 
infringement suit against B, a retailer of alleged in- 
fringing devices. C and D, manufacturers of the 
alleged infringing devices, intervened. X, a lawyer, was 
employed to represent B, C and D in the suit. 

After the evidence in chief of plaintiff, defendant 
and intervenors had been introduced, a compromise was 

effected under which C and D received grants of 

oun. under the patents for which each paid a sub- 
stantial present consideration and obligated himself to 
pay future royalties. 

X actively participated in the consummation of the 
compromise. 

Later A brought an infringement suit on the same 
patents against a E sought to employ X to defend 
the suit for him. C and D objected on the ground that 
they had taken out ‘eee that it was to their interest 
to have the validity of the patents upheld; and that it 
would be a violation of X’s obligations to them for him 
to use the information and experience secured in the 
preparation for and the trial of the earlier suit, in an 
endeavor in the latter suit either to narrow the scope 
or establish the invalidity of the patents. X has not 


been retained by C or D since the termination of the 
first suit. 

May X with ethical propriety accept employment 
from E in the second suit ? 


May X do so if he uses only such information as is 
available from the court records in the second suit? 

The opinion of the Committee was stated by Mr. 
Puituips, Messrs. McCracken, Arant, Houghton, 
Brown, Jones and Miller concurring. 

A licensee is obligated to pay royalties, is estopped 
to deny the validity of the patent, and may not assert 
an adjudication of invalidity as a defense to liability 
for royalties that had accrued at the time of the Adjudi- 
cation. 

A licensee acquires an interest in the invention and 
is mutually interested with the owner in sustaining the 
validity of the patent. 

Hence, when C and D acquired licenses, it be- 
came to their interest to sustain rather than defeat the 
patents covered by their respective licenses. 

Should X accept the proffered employment, he 
would be in a position to employ in the defense of the 
latter suit the information and experience he had ac- 
quired in the earlier suit to the detriment of his former 
clients, and if successful in establishing the invalidity 
of the paicuts he would destroy the value of the license 
grants for which his former clients had paid substan- 
tial considerations and had obligated themselves to pay 
accruing royalties. 

Canon 6 in part reads: 

“The obligation to represent the client with undivided 
tidelity and not to divulge his secrets or confidences for- 
bids also the subsequent acceptance of retainers or employ- 
ment from others in matters adversely affecting any inter- 
est of the client with respect to which confidence has been 
reposed.” 

In Opinion 64 this committee, in holding that an 
attorney cannot properly accept employment to attack 
the validity of an instrument which he drew for a 
client, said: 

“The attorney should not attempt to nullify his own 
work. He drew the instrument and cannot attack its val- 
idity after his client has died and his services are sought 
by new clients. The death of the former client does not 
release the attorney from his obligation. The case comes 
fairly within Canon 6 relating to conflicting interests.” 

In Opinion 71 this Committee held that an at- 
torney who had represented a municipality in proceed- 
ings for the issuance and validation of bonds could not 
in a subsequent proceeding represent a party undertak- 
ing to establish the invalidity of the bonds. 

In Opinion 37 this Committee held that an attorney 
who had previously investigated and reported on a 
title as a public examiner of titles could not there- 
after accept private employment in a case wherein issues 
respecting the same title were directly involved. 

See also Opinions 26 and 167. 

We are of the opinion that Canon 6 as construed 
in the opinions above adverted to clearly forbids X 
accepting the proffered employment. 


Opinion 178 
(February 19, 1938) 

Misrepresentation—It is not proper for a lawyer to de- 
liver or mail to a debtor, prior to the institution of an ac- 
tion upon an account, a printed instrument resembling 
process in a pending action, although it be captioned “Orig- 
inal Notice Before Suit” and the body thereof contain a 
mere demand for payment with the statement that, unless 
payment is made before a specified date, “suit may be 
brought forthwith for the total amount with interest, to- 
gether with the costs and disbursements of the action.” 


A lawyer has requested the opinion of the Com- 
mittee as to whether it is permissible to deliver or send 
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the following form of instrument to a debtor prior to 
entering suit upon an account: 
ORIGINAL NOTICE BEFORE SUIT 
STATE OF 
For PLAINTIFFS—STATE OF 


... Plaintiffs, 


Defendant. 

You will please take notice that the above named plain- 

tiffs claim that you are indebted to them in the sum of 

f and that 

although duly demanded, the same has not been paid or any 
part thereof. 

ee ee on or before 

day of iS 

make payment to them of said claim, or provide for the ad- 

justment thereof, suit may be brought forthwith for the 

total amount with interest, together with the costs and dis- 

bursements of the action. 

Dated at 


Defendant. 





NOTICE TO DEFENDANT 





The opinion of the Committee was stated by Mr. 
Brown, Messrs. McCracken, Phillips, Arant, Hough- 
ton, Jones and Miller concurring. 

The obvious purpose and effect of the instrument 
is to create the impression upon any but the most dis- 
cerning recipient that judicial proceedings have been 
commenced for the collection of the account. Being 
palpably misleading, its use approaches the “fraud or 
chicane” prohibited by Canon 15; and, in any event, its 
use is clearly inconsistent with the duty of a lawyer “at 
all times to uphold the honor and to maintain the 
dignity of the profession.” 

Opinion 179 
(May 8, 1938) 

Advertising—Canon 27 prohibits the solicitation of 
professional employment by or in behalf of a particular 
lawyer through advertising mediums. 

Advertising—Canon 27 does not prohibit the employ- 
ment of advertising facilities to acquaint the lay public 
with the expert service the legal profession is able to ren- 
der, especially in respect to those matters where the secur- 
ing of competent legal advice and assistance in advance 
of acting will be calculated to protect the client’s rights 
and interests, insure compliance with essential legal re- 
quirements, and avoid future difficulty and litigation; pro- 
vided it is carried on by an organized Bar Association and 
not by individual lawyers, so that any semblance of per- 
sonal solicitation and any impression that it is actuated by 
a selfish desire to secure greater professional employment 
is avoided, and it is made clear to the lay public that the 


primary objective is to give beneficial information to the 
layman, and to enable lawyers to render a better profes- 
sional service. 

A local Bar Association has requested our opin- 
ion on the propriety of its sponsoring a radio broadcast 
of a sketch wherein is portrayed, in rather dramatic 
fashion, the unfortunate consequences of the failure of 
a person to secure competent legal advice and assist- 
ance in the drafting and execution of his will, 

The broadcast has for its object the informing of 
the lay public that one desiring to make a will should 
secure the services of a competent lawyer to aid him 
in drafting the will and to supervise its execution, in 
order that his intentions shall be aptly phrased, due 
consideration given to questions of estate and inherit- 
ance taxes and other relevant matters, legal require- 
ments met, and legal prohibitions observed. 

The opinion of the committee was stated by Mr. 
Puitiips, Messrs. McCracken, Arant, Houghton, 
Jones, Brown and Miller concurring. 

Canon 27 in part provides: 

“This does not permit solicitation of professional em- 
ployment by circular, or advertisements, or by personal 
communications or interviews not warranted by personal 
relations. It is unprofessional to endeavor to procure pro- 
fessional employment through touters of any kind. In- 
direct advertisements for professional employment, such 
as furnishing or inspiring newspaper comments, or pro- 
curing his photograph to be published in connection with 
causes in which the lawyer has been or is engaged or 
concerning the manner of their conduct, the magnitude of 
the interest involved, the importance of the lawyer’s posi- 
tion, and all other like self-laudation, offend the traditions 
and lower the tone of our profession and are reprehensi- 
ble.” 

It will be observed that the Canon is directed 
against the solicitation of professional employment and 
prohibits advertising therefor. See Opinions 13, 31, 54. 

Our inquiry is whether the Canon or the general 
principles of professional ethics prohibit the employ- 
ment of advertising facilities to acquaint the layman 
with the expert service the legal profession is able to 
render, especially in respect to those matters where the 
securing of competent legal advice and assistance in 
advance of acting will be calculated to insure effectua- 
tion of the client’s intentions and desires, the protec- 
tion of his rights and interests, the compliance with 
essential legal requirements, and the avoidance of fu- 
ture difficulty and perhaps costly litigation. In other 
words, is it improper to acquaint the lay public with 
the wisdom and desirability of employing a lawyer to 
prevent future trouble or controversy, and possibly 
costly litigation rather than waiting until one is con- 
fronted with difficulty, controversy or litigation? 

That it would be wise in the vast majority of cases 
for a person, who contemplates the giving or receiving 
of a conveyance, the execution of a contract, the exe- 
cution of a declaration of trust, the drafting and exe- 
cuting of a will, the disposition of property where taxes 
on the transfer are involved, or taking action with re- 
spect to other like matters, to employ a lawyer in ad- 
vance of acting, must be admitted. , 

The employment of a lawyer to protect the clients 
rights, advance his interests, comply with necessary 
legal requirements, keep within legal inhibitions, and 
prevent future controversy and litigation, rather than 
to employ a lawyer after trouble has ensued, benehts 
the client rather than the lawyer because the remunera- 
tion of the lawyer is generally greater than the latter 
than the former service. A lawyer receives much less 
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compensation for seeing that a will is properly drafted 
and executed than from defending a hotly contested 
will case. 

We recognize a distinction between teaching the 
lay public the importance of securing legal services pre- 
ventive in character and the solicitation of professional 
employment by or for a particular lawyer. The for- 
mer tends to promote the public interest and enhance 
the public estimation of the profession. The latter is 
calculated to injure the public and degrade the pro- 
fession. 

The practice of law is affected with a public in- 
terest. Society as a whole, as well as the indivicual 
client, is interested in the service rendered by the law- 
directly affects the maintenance of order 
in business and social relations and the 
If the public interest is 


yer because it 
and harmony 
due administration of justice. 


to be best served the profession must merit and have 


confidence and respect of the public. One way to 
obtain that confidence and respect is to render a more 
useful professional service. 

Advertising which is calculated to teach the lay- 
man the benefits and advantages of preventive legal 
services will benefit the lay public and enable the law- 
a more desirable and beneficial profes- 
service. It may tend to decrease rather than 
increase the sum total of remuneration received by 
lawyers, but because of the trouble, disappointments, 
controversy, and litigation it will prevent, it will en- 
hance the public esteem of the legal profession and 
create a better relation between the profession and the 
general public. 

The prevention of controversy and litigation will 
also improve the social order. It will lessen the in- 
stances where the lay public may feel that a person’s 
honest intentions and desires have been frustrated by 
what the layman chooses to call the technicalities of 
the law. It will result in the public acquiring a higher 
regard for the legal profession, the judicial process, 
and the judicial establishments. 

In carrying out a project to educate the lay public 
with respect to the benefits of preventive legal services, 
certain should be carefully guarded 
against. 

First, it should be carried on by the organized bar 
in order that any semblance of personal solicitation will 
he avoided. 

Second, 


yer to render 
sional 


evils 


possible 


is to give the layman 
nation, to enable lawyers as a whole to 
a better professional service, to promote order 
in society, to prevent controversy and litigation and to 
enhance the public esteem of the legal profession, the 
judicial process and the judicial establishments, should 
be made pl in. 

Third, it must in fact be motivated by a desire to 
benefit the lay public and carried out in such a way as 
to avoid the aeons that it is actuated by selfish 
desire to increase professional employment; and any 
plan, ‘a vever well intended, that on trial fails to con- 
vince » lay public that the purpose is to benefit the 
layman “a not to promote professional employment 
should be promptly abandoned. 

Fourth, it should be carried on in a manner in 
keeping with the dignity and traditions of the pro- 
See Opinion 121. 

In his address at Kansas City, on October 1, 1937, 
President Arthur T. Vanderbilt, in part, said: 

“I emphasize the public at large, for the fundamental 
Proposition on which all Bar Association work is prem- 


that the purpose 
benef icial infort 


render 


te Ssio nN 


ised is, I take it, that any measure that is not for the 
best interest of the public is not for the best interest of 
the Bar, or, to state is affirmatively, those measures which 
are for the best interest of the public are for the best 
interest of the Bar. This fundamental proposition, I sub- 
mit, is not debatable in any bar association. To question 
it, to seek to put the interest of the Bar above the interest 
of the public, is to reduce ourselves from the high level 
of a profession, to the grade of a trade or occupation. 
More than that, it would be selling our birthright for less 
than a mess of pottage. It would mean self destruction. 
Just as the standing of the individual lawyer is dependent 
on his good reputation, so is the standing of the Ameri- 
can Bar Association dependent on its good reputation 
with the public. And how shall we maintain our good 
reputation with the public save by putting the public in- 
terest foremost?” 

It is our conclusion that if the object and purposes 
of the broadcast are those above indicated and the lim- 
itations above stated are observed, no ethical impro- 
priety will result. 


Opinion 180 
(May 10, 1938) 


Division of Fees—An attorney may not accept a com- 
mercial claim from a lay forwarder on a basis which con- 
templates a division of his fee for legal services with the 
lay forwarder. 

A member of the Association has requested our 
opinion whether Canon 34 is violated when a receiving 
attorney accepts a commercial claim from a lay for- 
warder on a basis, which gives the receiving attorney 
two-thirds of the customary commission, nothing being 
said about a division between them. 

The opinion of the Committee was stated by Mr. 
Miter, Messers. McCracken, Phillips, Arant, Hough- 
ton, Jones and Brown concurring. 


Prior to September 30, 1937, Canon 34 read 
follows : 

“No division of fees for legal services is proper, ex- 
cept with another lawyer, based upon a division of service 
or responsibility. But sharing commissions between for- 
warder and receiver, at a commonly accepted rate, upon 
collection of liquidated commercial claims, though one 
be a lawyer and the other not, is not condemned hereby, 
where it is not prohibited by statute.” 

This Canon was amended in 1937 by striking 
therefrom the second sentence thereof, so that the 
Canon now reads as follows: 

“No division of fees for legal services is proper, ex- 
cept with another lawyer, based upon a division of service 
or responsibility.” 

Under Canon 34, as now constituted, there can be 
no division of fees for legal services, except between 
lawyers. A receiving attorney must be paid all of the 
fee for the legal services rendered by him. The fee for 
such services cannot be divided with a layman. 

The difficulty in the question here presented is one 
of fact, not law. The answer depends upon the meaning 
of the term “customary commission.” If that term is 
to be taken as synonymous with the fee earned by the 
receiving attorney for legal services rendered by him, 
then obviously, when he retains only two-thirds of that 
fee and returns the other third to the lay forwarder, he 
violates the Canon, whether or not anything is said 
about a division. 

On the other hand, if the term “customary com- 
mission” includes the fee for legal services of the re- 
ceiving attorney and compensation for additional ser- 
vices, not of a legal nature, rendered by the lay for- 
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warder and two-thirds of that commission constitutes 
the full fee for the legal services rendered by the receiv- 
ing attorney, then there has been no violation of Canon 
34, bcause there has been no division of a fee for legal 
services, 


Opinion 181 
(May 10, 1938) 

Representation of Conflicting Interests—It is im- 
proper for a firm of lawyers to represent two receivers of 
a corporation when one of the receivers is also a member 
of the firm. 

A, B and C constitute a law partnership. A, to- 
gether with Z, is appointed co-receiver of a large cor- 
poration and the firm A, B and C are employed to rep- 
resent such receivers. Is the employment ethical? 

The opinion of the Committee was stated by Mr. 
Miter, Messrs. McCracken, Phillips, Arant, Hough- 
ton, Jones and Brown concurring. 

The second paragraph of Canon 6 provides as fol- 
lows: 

“It is unprofessional to represent conflicting interests, 
except by express consent of all concerned given after a 
full disclosure of the facts. Within the meaning of this 
Canon, a lawyer represents conflicting interests, when, in 
behalf of one client, it is his duty to contend for that 
which duty to another client requires him to oppose.” 

The vital question here presented is whether con- 
flicting interests are involved and, if so, whether the 
representation thereof is by express consent of all con- 
cerned, after a full disclosurse of the facts. 

At first impression, it might seem that the em- 
ployment of A, as receiver, and the firm as his attor- 
neys, would be advisable from the standpoint of econ- 
omy of administration, But this may not be the result. 
A is interested in both the receiver’s fee and the attor- 
ney fee. And the firm is likewise interested in both. 
A and Z should be interested in keeping the attorney 
fee within reasonable limits and the firm should be in- 
terested in keeping the receivers’ fee within reasonable 
limits. But with A and the firm financially interested 
in both fees, a conflict of interests results. 

The fact that receivers are necessary means that 
the corporation is insolvent. A, as receiver, occupies 
a fiduciary relation to the creditors and the stockhold- 
ers and is under duty to conserve the assets of the cor- 
poration. Opinion 103. Z is under the same duty. Are 
not the creditors and stockholders to be included with- 
in the expression “all concerned”? They have not ex- 
pressly consented to the arrangement, after a full dis- 
closure of the facts. If the creditors and stockholders 
are to be included within the expression, “all con- 
cerned,” and we think they should be, then the neces- 
sary consent to the arrangement has not been obtained. 

A, as receiver, and the firm A, B, and C, must be 
regarded as one entity. Opinion 103. Hence, a dis- 
pute between the two receivers is a dispute between 
Z as receiver and himself as Z’s counsel. 

The stockholders and creditors have the right to 
expect that expensive litigation will be avoided when- 
ever possible. Canon 8. But, with A in the dual posi- 
tion of attorney and client, another conflict of interests 
is presented, in that litigation will tend to increase the 
compensation to be received by A as counsel for the 
receivers. The firm cannot accept employment which 
any member could not accept. Opinions 33, 49, 50, 
72 and 103. 

When a final accounting is to be made, there is 
also the difficulty of distinguishing between services 


rendered by A, as receiver, and those of the firm, as 
his attorneys. The situation is, in some respects, anal- 
agous to that presented by a salaried trust officer, who 
is a lawyer, and seeks to collect an attorney fee in addi- 
tion to the fee due his employer, in its fiduciary capac- 
ity. It is difficult to distinguish between the services 
rendered as trust officer, and those rendered as attor- 
ney for the fiduciary. Opinion 10. 

Here there is no problem of sharing of fees be- 
tween lawyers and laymen. But there is the problem 
of demonstrating that there is no duplication of fees 
for the same services. A and the firm, being interested 
in both fees, are placed in a position which is, to say 
the least, difficult and embarrassing, because of conflict 
of interest. 

We conclude that the dual relationship which the 
lawyer here assumes does not leave him wholly free 
to give that undivided loyalty to his client which should 
always obtain in the relation of attorney and client. 


Opinion 182 
(May 9, 1938) 

Professional Cards—Canon 27, as now amended, does 
not permit the insertion of a professional card in any pub- 
lication other than an approved law list or legal directory. 

A member of the Association inquires whether it 
is proper, since the recent amendment to Canon 27, for 
a lawyer to publish a simple professional card in a local 
newspaper or in any publication other than an ap- 
proved law list or legal directory. 

The opinion of the Committee was stated by Mr. 
Brown, Messrs. McCracken, Phillips, Arant, Hough- 
ton, Jones and Miller concurring. 

From the time of the adoption of the Canons in 
1908 until amended in 1937, Canon 27 contained the 
following provision: 

“The publication or circulation of ordinary simple 
business cards, being a matter of personal taste or local 
custom, and sometimes of convenience, is not per se im- 
proper.” 

Prior to the amendment of 1937, this Committee 
held that the above provision of the Canon did not per- 
mit the insertion of the card in publications other than 
local newspapers irrespective of any local custom. It 
was then said (Opinion 24) : 

“Prior to the adoption of the Canon, it was a long 
standing custom in certain smaller communities for law- 
yers to publish their cards in local newspapers and that 
is the particular ‘local custom’—and the only one—which 
it was intended the canon should sanction. As this sanc- 
tion is an exception to a well established principle, the 
Committee does not believe it should be extended to other 
publications or other customs.” 

Also see Opinion 69, 

In 1937, among other amendments, Canon 27 was 
rewritten. With respect to professional cards it was 
merely stated: “The customary use of simple protes- 
sional cards is permissible.” The succeeding two sen- 
tences contain rather detailed provisions concerning 
the material that may properly be published in an ap 
proved law list or legal directory. - 

The question here presented is whether the 195/ 
amendment of the Canon has changed the previously 
established rules with respect to the publication of a 
simple professional card. Though the question has 
caused some difficulty, the committee is of the opinion 
that the Canon does not now permit the insertion of 4 
professional card in any publication other than an ap- 
proved law list or legal directory. The customary use 
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referred to in the Canon is only such use as has been 
recognized by general custom as distinguished from 
local custom. There is no general custom sanctioning 
publication anywhere save in a law list or legal direc- 
tory. The omission of any reference to “publication” 
or “local custom” discloses an intent to withdraw the 
previous sanction of any local custom permitting such 
an obvious form of advertisement. 


Opinion 183 
(May 10, 1938) 

Advertising—It is improper for one licensed to practice 
both law and medicine and who is engaged in the practice 
of both professions to adopt a letterhead for use in corre- 
spondence relating to either or both of the professions 
which contains either (1) “Attorney at Law and Doctor 
of Medicine” or (2) information that he has both the de- 
grees LL.B. and M.D., or (3) the phrase “Medical Juris- 
prudence.” 

Advertising—It is improper for a lawyer-physician, 
who is establishing joint offices for the practice of both 
law and medicine, to send out announcements to the effect 
that he has established offices for the practice of both law 
and medicine at a specified address. 

Specialized Legal Service—A lawyer-physician' may 
not send announcements to members of the legal profes- 
sion stating that he is specializing in “Medical Jurispru- 
dence” when he is not engaged in rendering that specialized 
legal service directly and only to lawyers. Canon 46. 

The Committee on Professional Ethics of a State 
Bar Association has requested the opinion of this Com- 
mittee on the following questions : 

1. May one who is licensed to practice both law 


and medicine, and who is engaged in the practice of 
both professions, properly adopt a letterhead to be used 
in correspondence relating to either or both of the pro- 
fessions and include in the letterhead the phrases “At- 


torney at Law” and “Doctor of Medicine’’? 

2. May such lawyer-physician properly adopt a 
letterhead, for use only in correspondence relating to 
the practice of law, on which he discloses that he is the 
holder of the degrees LL.B. and M.D.? 

3. May the lawyer-physician adopt a letterhead, 
for use in correspondence relating to the practice of 
law, containing the phrase “Medical Jurisprudence”? 
_ 4. May the lawyer-physician, whose law practice 
is not limited to the rendering of service to other law- 
vers, properly send announcements to members of the 
legal profession stating that he is specializing in “Med- 
ical Jurisprudence” “as it applies to being of counsel 
In such cases”? 

5. May the lawyer-physician, who is establishing 
joint offices for the practice of both law and medicine, 
send out announcements to the effect that he has estab- 


lished offices for the general practice of both law and 


medicine at a specified address? 
' The opinion of the Committee was stated by Mr. 
Brown, Messrs. McCracken, Phillips, Arant, Hough- 
ton, Jones and Miller concurring. 

This Committee is of the opinion that it is im- 
* for one who is engaged in the practice of both 
‘aw and medicine to include in one letterhead “Attor- 
ney at Law” and “Doctor of Medicine” and use such 
letterhead in correspondence relating to either or both 
ol the professions in which he is engaged. 

The state committee requesting our opinion has 
reached a tentative conclusion to the contrary because 
of the practical difficulties involved in using separate 
lettetheads of each of the professions in which the law- 


yer-physician is engaged. It was suggested that com- 
plications would result, as, in many cases, the inquirer 
might be serving in both capacities at the same time 
or in each capacity at different times. 

We are unable to agree with the reasoning of the 
state committee and do not believe that any importance 
should be attached to the practical difficulties involved 
in using two sets of stationery. Though it is not im- 
proper per se to engage in the practice of two profes- 
sions simultaneously, it would seem to be essential that 
the lawyer-physician recognize the particular profes- 
sional capacity in which he is acting in each instance 
of the performance of professional services. It seems 
to us that complications will result if a distinction is 
not maintained between the relationship of lawyer- 
client and physician-patient in each instance. The use 
of separate stationery should aid in reducing those com- 
plications rather than creating them. The practical dif- 
ficulties which may be encountered by the lawyer-phy- 
sician are a necessary consequence of the attempt to 
practice both professions simultaneously. 

It is true that the additional training and knowl- 
edge of one who is well qualified in both the medical 
and legal professions can be of especial value in certain 
types of medico-legal work. However, the Canons of 
our profession do not permit the advertisement of such 
special qualifications. Irrespective of the motive, such 
would be the result of placing the words “Doctor of 
Medicine” upon the stationery of a lawyer. The fact 
that the lawyer is also practicing medicine does not 
change the situation. 

2. This committee agrees with the tentative con- 
clusion of the state committee that it is improper for a 
lawyer to place upon his professional letterhead any 
degrees conferred upon him. The information with 
respect to degrees, whether legal or otherwise, can have 
no other purpose than to advertise the qualifications 
of the lawyer. Such data is proper in an “approved” 
law list or legal directory but not upon the stationery 
of a lawyer. See Canon 27. 

3. This committee agrees with the tentative con- 
clusion of the state committee that it is improper to 
place the phrase “Medical Jurisprudence” upon the 
stationery of a lawyer. The only possible purpose of 
the phrase would be to advertise alleged special quali- 
fications in that field. We have held that it is improper 
to use the phrase “Medical-Legal Law” upon the 
letterhead of a lawyer. See Opinion 159. 

4. This committee agrees with the tentative con- 
clusion of the state committee that it is improper for 
‘he lawyer-physician to send out announcements to 
members of the legal profession stating that he is spe- 
cializing in “Medical Jurisprudence,” when he is not 
onfining his practice in that field to rendering service 
to other lawyers. 

The Canons of our profession condemn the solici- 
tation of professional employment from lawyers as well 
as laymen. Canon 46 provides the following limited 
exception : 

“Where a lawyer is engaged in rendering a specialized 
legal service directly and only to other lawyers, a brief, 
dignified notice of that fact, couched in language indicat- 
ing that it is addressed to lawyers, inserted in legal peri- 
odicals and like publications, when it will afford conven- 
ient and beneficial information to lawyers desiring to ob- 
tain such service, is not improper.” 

We express no opinion as to whether acting as 
counsel to other lawyers in matters involving a knowl- 
edge of “Medical Jurisprudence” is “a specialized legal 

(Continued on page 676) 
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Washington to Florida converged on the West- 

ern Reserve University campus in Cleveland on 
July 21, 22 and 23, and went back to school for three 
days at the pre-convention institute arranged by the 
American Bar Association through its Legal Educa- 
tion Section in cooperation with the law school of the 
University. The opportunity to get first-hand infor- 
mation concerning the new Rules of Federal Procedure 
for the District Courts of the United States from mem- 
bers of the Committee which prepared them proved 
such an attraction to the profession that registration 
reached the total of 490. ‘Forty-two states are repre- 
sented by those who registered and only a little over 
one-fifth of the attendance was from Cleveland. Texas 
was represented by a delegation of thirty-nine, New 
York by thirty-six, Illinois by thirty-four. There were 
twenty-four lawyers from Washington, D. C. and four- 
teen from Atlanta. 

The lecturers were former Attorney General Wil- 
liam D. Mitchell, Chairman of the Supreme Court Ad- 
visory Committee; Mr. Edgar B. Tolman, Secretary 
and member of the Committee ; Dean Charles E. Clark, 
Reporter for the Committee; Professor Edson R. Sun- 
derland of the University of Michigan; Mr. Robert G. 
Dodge of Boston; and Judge George Donworth of 
Seattle, members of the Committee. Sessions were held 
from nine-thirty in the morning until noon and from two 
to four-thirty o'clock in the afternoon. Registrants were 
furnished copies of the Rules, copies of the Notes of 
the Advisory Committee, and copies of the Hearings 
before the House Judiciary Committee. They came 
provided with notebooks, and each lecturer received 
their full attention. Attendance increased as the insti- 
tute went on and, when it was over, the opinion was 
very generally expressed that it was the most successful 
event of its kind which the American Bar Association 
had ever programmed. 

The proceedings were opened by Professor Wil- 
liam W. Dawson of the Law School, who presented 
President Vanderbilt to the assemblage. Mr. Vander- 
bilt spoke as follows : 


| AWYERS from Maine to California and from 


President Vanderbilt’s Remarks 

“Gentlemen, I think this is a very significant event 
in the history of the American Bar Association, and 
perhaps in the history of the profession. I think it is 
the first time that lawyers from all over the country 
have come together for the purpose of going to school. 

“A great many of us have taken part, either at the 
American Law Institute or in our respective states, in 
the process of law making, but this, it seems to me, 
so far as I know, is the first occasion in which we have 
deliberately said to ourselves, after we have been ad- 
mitted to the bar, that we will all come together and 
see what we can learn about a given subject. 

“T think this Institute has a further significance 
for us in that the rules that we are about to discuss 
here for the next three days are the result of coopera- 
tion of a large number of lawyers. For over thirty 
years, a committee of the American Bar Association 
struggled to get an enabling act passed by Congress 
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authorizing the Supreme Court to adopt rules and ac- 
tions at law. That was the work to which the late 
Thomas W. Shelton of Virginia devoted himself. Un- 
fortunately, we did not achieve success during his life- 
time, but, with the aid of Attorney General Cummings, 
the Act was finally passed. The Supreme Court under- 
took the duties imposed by the act. It appointed an 
Advisory Committee of distinguished lawyers and 
judges and law school professors. They very wisely 
called on the bar to help them. And so these rules 
that we have today are the result of the cooperation of 
a tremendous group of interested lawyers. 

“It is an example of what cooperation can do, and 
we are hopeful that in the field of state administration 
of law a similar job can be done through the Section 
of Judicial Administration. You will hear a great deal 
about that at our meetings next week. 

“T think this occasion is significant because it is 
the first instance that I know of where one of our great 
law schools has come forward and volunteered to spon- 
sor such a gathering of lawyers, and we are all in- 
debted to the Law School of Western Reserve Univer- 
sity, and particularly to Professor Dawson, for inspir- 
ing the idea which has brought this Institute about. 

“We are under great obligations to our professors 
here today. They are busy men. They have come 
here at very considerable personal inconvenience, some 
of them, and I think that no law school was ever ad- 
dressed by more expert instructors than will be this 
Institute, because the program has been so arranged 
that so far as possible each of the lecturers will speak 
on that part of the rules in which he is particularly 
interested, and for which he was to a considerable de- 
gree personally responsible. 

“We are under very great obligation to Professor 
Dawson; to Mr. Will Shafroth, the advisor to the 
Section of Legal Education; to Major Tolman, the 
Secretary and member of the Advisory Committee ap- 
proved by the Supreme Court ; and to al! of the instruc- 
tors who are going to make this a very successful 
Institute.” 


Chairman Mitchell’s Remarks 


He then introduced General Mitchell, who fol- 
lowed with a statement on the general scope of the 
rules. He said, in part: 

“Mr. President and Members of the Institute: If 
anyone had said to me three years ago that I would 
now be acting as professor of law, instructing a class 
of students, and especially on the questions of practice 
and procedure, I would have labeled the suggestion as 
ridiculous. I have always been accustomed to talk to 
judges and not to law students, and the judges have 
not always been willing to take what I have said as 
gospel, but I take comfort in the fact that this morning, 
because I am a professor and you are students, you are 
obliged to believe everything that I see fit to say. 
(Laughter) ; 

“What is said here at this meeting by members 0! 
the Advisory Committee must be taken with a grain ol 
salt, for two reasons. The first is that officially nobody 
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but the justices of the Supreme Court know what these 
rules mean. We have no right to speak for them, and 
what they say about the rules ultimately will control. 

“Furthermore, I think it was Lord Bacon who 
said that a person who drafted a document was least 

qualified to interpret it, because he always had in mind 
what he intended to say rather than what he actually 
said. 

“I am not a bit worried about this nefarious plan 
of holding seminars in the evening to dig up difficult 
questions for the Advisory Committee to answer. We 
have been answering difficult questions for two or three 
vears, and I think we are quite qualified to meet the 
bombardment. 

“Tt has fallen to me this morning to give you an 
opening statement, with the bird’s-eye-view of these 
rules, and a general review of their scope and limita- 
tions and objectives, and of the fundamental problems 
that the Committee had to face and that the bar will 
have to face in applying these rules. 

“Their effective date now is September 16th. The 
statute provided that after the rules were laid before 
Congress they should not go into effect until after the 
end of the session. By the last rule in the book, the 
Supreme Court said that they should not go into effect 
until three months after the end of the session. That 
was to give an opportunity to the bar to familiarize 
themselves with the rules after they knew they were 
to be operative. 

“Congress adjourned on the 16th of June, and 
that puts the rules into effect on and after September 
16th. 

“As to future changes in the rules, they will be 
made in the same way that the original rules were 
adopted. The statute is not specific on that, but the 
only reasonable interpretation of it is that such changes 
as the Supreme Court may make hereafter in the rules 
will be submitted to Congress and remain inoperative 
until pe the close of the session at which they are 
presented. 

‘That is the opinion of the Advisory Committee 
as to the procedure to be followed, and I notice that the 
House Committee on Judiciary, in its report, reached 
the Same c¢ mnclusion. 

“Something should be said about what may be 
called the legislative history of these rules, because 
legislative changes in phraseology from time to time 
prove important helps in interpretation. 

“This Advisory Committee was appointed in June, 
1935. Local committees were appointed by the judges. 
The first draft was called the preliminary draft, issued 
by the Advisory Committee in May 1936. There was 
a second printed draft in April 1937, making various 
changes in the preliminary draft. That April 1937 
draft is called the report. 

“As a result of suggestions from the bar and con- 
sideration by the Committee, a final report was made in 
November 1937, which presents the final opinion of the 
\dvisory Committee as such as to what the rules should 
een 

“Now, there is something further that will be help- 
ful to the bar in interpretation. Between the time that 
the final nape of November 1937 was made by the 
“pet ‘y Committee and the promulgation of the rules 

y the Sestuan Court, a considerable number of sug- 
made to the Supreme Court by a group 
of members of the Advisory Committee, who still per- 
sisted in an effort to polish up the rules, and those 
changes may have considerable significance. They have 


gestions were 


not been published, so that for the use of the bar and 
to make this material available, I will present now, 
and hand to the reporter for incorporation in the rec- 
ord, an exhibit which contains the list of changes made 
by the Supreme Court on its own initiative, in the rec- 
ommendations of the Advisory Committee. It also 
contains some changes that are listed here as having 
been suggested by me between the date of the final 
report and the action of the Court, and it contains 
another list, a very considerable list, of changes recom- 
mended informally to the Supreme Court by a group of 
members of the Advisory Committee. . .” 
ees 


“A working library for a lawyer in interpretation 
and application of these rules should include copy of 
this preliminary draft of May 1936, copy of the second 
draft of April 1937, Final Report of November 1937, 
these informal suggestions for changes that I have just 
referred to, which will be embodied in the record of this 
meeting, the printed notes issued under the auspices 
of the Advisory Committee, which are available from 
the Government Printing Office, which show the source 
of material and the explanations for these rules. 

“Then there are the hearings before the two Con- 
gressional Committees, the House Judiciary and the 
Senate Judiciary, at the last session of Congress. The 
principal items of value in those hearings are found in 
the statement made by Major Tolman of the Advisory 
Committee to the House Judiciary Committee, in which 
he explained the rules, one by one, to that Committee. 
It is a very notable piece of work, and very useful, | 
think it will be, to the members of the bar. 

“There are also Law Review articles, many o} 
which were written by members of the staff of the 
Advisory Committee, which are useful in interpreta- 
tion and explanation (a list of which has been com- 
piled by the committee’s staff), and finally, there are 
the files of the Advisory Committee itself, which are 
being preserved and which, within reasonable limits, 
will probably be open to research by interested students 
and members of the bar and lay writers. 

“For the derivation of these rules, it is enough to 
say that you will find their source in the Federal 
Statutes, in the present equity rules, very considerably 
in the present English rules, and many provisions have 
been derived from the best that is found in the Code 
Statutes in those states which have the code system. 

“There are some things that are original in detail. 
I think there is practically nothing in these rules that 
hasn’t been given a practical trial in some jurisdic- 
tion. . .” 

& * 


“Now, as far as the general objectives of these 
rules are concerned, the first one, of course, was the 
union of procedure in law and equity, and that was 
quickly accomplished. 

“The second objective was simplicity and flexibil- 
ity, with not too much detail. 

“We had to strike a fair balance between rules 
sufficiently definite to provide orderly procedure and 
yet avoid meticulous detail, and we hope we have 
reached that result. We hope, after you have spent 
two or three days on these rules, you will think that 
they are really very simple and uncomplicated and easy 
to follow. 

oe 

“Finally, one of the objectives of these rules, that 

has always been urged by the American Bar Associa- 
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tion and believed in by this Advisory Committee, is 
that the federal rules may serve as a model for a state 
system. Many states in the Union are now on the path 
to authorize their courts to make court rules for civil 
practice, and it is very desirable that as those steps are 
taken the states would conform as near as possible to 
a specified system. 

“The federal system, as presented here, represents 
the best opinion on the average of the entire bar and 
bench of the country, as President Vanderbilt has said. 
It is not the work of a star-chamber commission, and 
many of us would differ about different parts of these 
rules. Many of us would think, well, the rules we 
have in Minnesota or Ohio or New York we think are 
a little better than what the Committee has done, but 
the best chance for uniformity or conformity is to have 
the states conform to these rules as closely as their 
substantive law will permit. 

“This system provides uniformity among all the 
federal courts. If the states follow, it would provide 
uniformity between the federal courts and the state 
courts in each jurisdiction, and on top of all that, it 
will develop uniformity between the different states 


themselves. . .” 
* * * 


Dean Clark of the Yale Law School was the next 
speaker and he discussed the consolidation of law and 
equity, the rules dealing with commencement of action, 
the service of process, pleadings, motions, and parties. 
Dean Clark prefaced his remarks by stating that he 
belonged to the liberal school of pleading and that many 
of his colleagues on the Committee thought that he 
was too liberal. On Friday Dean Clark finished his 
discussion of the first twenty-five rules, end was fol- 
lowed by Mr. Sunderland, who dealt with depositions 
and discovery, and evidence, subpoenas and summary 
judgment as they related to discovery. He also touched 
on pre-trial procedure, which he stated was not man- 
datory but could be adopted in the discretion of the 
judge. 

Mr. Tolman covered the rules concerning trials 
and pointed out that the right of trial by jury given by 
the Seventh Amendment was carefully preserved in 
the rules. The procedural provision that a demand for 
jury trial must be made of any issue triable of right 
by a jury not later than ten days after the service of 
the last pleading directed to such issue does not impair 
the constitutional right. His discussion included dis- 
missal of actions, consolidation, separate trials, evi- 
dence, proof of official record, subpoenas, abolition of 
exceptions, examination of jurors, majority verdicts 
and special verdicts. 

General Mitchell carried the trial through to find- 
ings by the court and was followed by Mr. Dodge who 
discussed the subject of masters. He was followed by 
Dean Clark who covered the rules relating to judgment. 

At the Saturday session Mr. Dodge discussed 
provisional and final remedies and special proceedings, 
while former U. S. District Judge George Donworth 
covered rules seventy-seven to eighty-six, dealing with 
district courts and clerks, and a number of general pro- 
visions. The proceedings closed with responses by 
Judge Donworth and General Mitchell to a large num- 
ber of questions, both oral and in writing. 

Much interest centered in the questions which in 
almost every case were based on practical matters in 
which the bar was seeking information and enlighten- 
ment. 


On Thursday and Friday evenings Professor 
Dawson of the Western Reserve law faculty conducted 
a seminar in which cognate provisions of the Ohio 
Code were discussed and the differences between the 
federal rules and Ohio practice were pointed out. These 
sessions were well attended by lawyers from outside 
the state as well as by Ohioans, and constituted a valu- 
able feature of the institute. 

The Board of Governors of the American Bar 
Association has decided that the proceedings are of 
such value that they should be printed together with 
the rules themselves and the rules prepared by the 
Advisory Committee, and as large a distribution of 
them as possible should be made. Copies of the pro- 
ceedings will be sent without charge to all who regis- 
tered for the Institute and will be sold to others. (See 
advertisement on page 677). Orders may be sent to 
the headquarters of the American Bar Association 
where the publication will be available in the fall. 

Plans will be announced shortly for additional in- 
stitutes on the rules in various parts of the country, 
and it is hoped that state and local bar associations will 
lose no time in making arrangements for their members 
to be given an opportunity to hear an exposition of the 
rules by a competent and qualified lecturer. Inquiries 
with reference to arrangements may be addressed to the 
Legal Education Section of the American Bar Asso- 
ciation, Hutchins Hall, Ann Arbor, Michigan. Many 
members of the bar who attended the Institute will un- 
doubtedly qualify as lecturers and a list of those regis- 
tered will be furnished on request. 





Opinions of Committee on Professional Ethics 
(Continued from page 673) 


service” within the meaning of Canon 46. The Canon 
imposes a further condition that the lawyer must be 
engaged in rendering the service “only to other law- 
yers.” It appears that the lawyer whose case is before 
the state committee does not confine his practice in the 
field of “Medical Jurisprudence” to acting as counsel 
to other lawyers. 

5. This committee disagrees with the tentative con- 
clusion of the state committee that the lawyer-physi- 
cian, who is establishing joint offices for the practice 
of law and medicine, may send out announcements to 
the effect that he has established offices for the general 
practice of both law and medicine at a_ specified 
address. 

There is no impropriety in a lawyer sending dig- 
nified announcements of the opening of law offices to 
persons with whom he has established personal rela- 
tions within the meaning of Canon 27. However, the 
effect of adding information that he is likewise practic- 
ing medicine is to advertise his qualifications to handle 
legal work in which a knowledge of medicine is ot 
value. The type of announcement he can properly 
send out as a physician is not governed by the Canons 
of our profession save to the extent that it must be 
confined to an announcement of his medical practice 
without disclosing that he is a lawyer. We are of the 
unanimous opinion that, though separate announce- 
ments of the opening of his offices as a lawyer and the 
opening of his offices as a physician may be sent out 
by the lawyer-physician, if sent to the same person they 
should not be sent under the same cover. 
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Proceedings 
of the 


AMERICAN BAR ASSOCIATION 
INSTITUTE ON RULES OF CIVIL PROCEDURE 


for the 
DISTRICT COURTS OF THE UNITED STATES 


A three day discussion of the new rules, held at Cleveland July 21, 22 
and 23, by the following members of the Advisory Committee appointed 
by the Supreme Court of The United States to aid the Court in the prepara- 
tion of the rules: 


HON. WILLIAM D. MITCHELL, NEW YORK 
Chairman of the Supreme Court 
Advisory Committee, 


HON. EDGAR BRONSON TOLMAN, CHICAGO 
Secretary of the Supreme Court 
Advisory Committee, 


DEAN CHARLES E. CLARK, YALE UNIVERSITY SCHOOL 
OF LAW, NEW HAVEN, Reporter to the 
Supreme Court Advisory Committee, 


HON. ROBERT G. DODGE, BOSTON, 
Member of the Supreme Court 
Advisory Committee, 


PROFESSOR EDSON R. SUNDERLAND, UNIVERSITY OF 
MICHIGAN LAW SCHOOL, ANN ARBOR, Member 
of the Supreme Court Advisory Committee, 


JUDGE GEORGE DONWORTH, SEATTLE, 
Member of the Supreme Court 
Advisory Committee, 


to be published this fall. With the transcript will be furnished a copy of the 
rules promulgated by the Court, and the notes prepared under the direction 
of the Advisory Committee. 


Orders now being taken at American Bar Association Headquarters. 


Price, $3.00 postage prepaid. 


AMERICAN BAR ASSOCIATION, 
1140 N. Dearborn, Chicago, Illinois. 
Please send me as soon as it is off the press, a copy of the proceedings of the Federal Rules Con- 


ference and the rules, annotated. 


I am enclosing by + = = — $3.00. 


Name 


Address 














REPORT AND ANNOUNCEMENT OF SPECIAL 
COMMITTEE ON LAW LISTS 


of the Special Comu.1ittee on Law Lists, previously 

published as of May 11, 1938, was presented to 
the Assembly. The chairman, speaking to the report, 
stated the committee’s powers and duties, its methods 
and activities, and the present stage of its work, as 
follows : 

REMARKS OF CHAIRMAN ATWOOD 

“Upon request of the Board of Governors, the spe- 
cial committee on law lists filed this report as of May 
11, 1938. Pursuant to authority in it vested, the Board 
has referred the report to the assembly for considera- 
tion. It is printed at pages 193-4 of the Advance Pro- 
gram and with your permission I shall not read it to 
you. 


O: Thursday morn ig, July 28, 1938, the report 


“In speaking to the report, I shall endeavor to be 
as informative as possible, particularly with reference 
to the powers and duties of the committee, its methods 
and activities, and the present stage of its work. We 
welcome the opportunity. After all, this is the Asso- 
ciation’s undertaking temporarily entrusted to a com- 
mittee drawn from your midst. 

“First, as to the committee’s powers and duties. 
They are stated in the report of its predecessor, gener- 
ally known as the Evans Committee, adopted at the 
last annual meeting of the Association and creating this 
committee ‘authorized, empowered and directed to 

“*(a) procure information regarding Law Lists and 
from time to time advise members of the Association 
thereof ; 

(b) recommend to the Association for adoption from 
time to time such standards or rules, and amendments 
thereof, for Law Lists as may seem in the interest of the 
public ; 

(c) adopt, and from time to time amend, such reason- 
able rules and regulations for the conduct of its investiga- 
tions as it may find desirable; 

(d) endeavor to protect the public and members of 
the profession from dishonest, fraudulent or unworthy con- 
duct of persons who represent, or claim to represent, Law 
Lists ; 

(e) cooperate with law enforcement officers and others 
interested in the censure or punishment of such dishonest, 
fraudulent or unworthy conduct; 

(f) investigate, at the expense of the respective ap- 
plicants, applications received for the approval, by the 
Association, of Law Lists; 

(g) approve such of the Law Lists as are found, upon 
such investigation, to have complied with the rules and 
standards of the Association and the regulations of the 
Committee, and revoke, conditionally or otherwise, the ap- 
proval of any such Law List if the committee finds that 
the issuer thereof has, after approval, violated any of such 
rules, standards or regulations: 

(h) take such actions as it may deem advisable to 
cause the approval, or revocation thereof, of Law Lists to 
be made known to the members of the Association.’ ” 

“Following the powers and duties thus enumer- 
ated, the Evans committee report as adopted set up 
rules and: standards ‘as and for Law Lists in which 
lawyers may permit their names and professional cards 
to appear,’ and concurrently with the Association’s 
adoption of this report, in order to compel observance 
of the rules and standards thereby promulgated, it 
adopted Canon 43, which is as follows: 


“It shall be improper for a lawyer to permit his name 
to be published after January 1, 1939, in a law list that 
is not approved by the American Bar Association.’ ” 

“It has long been recognized that problems con- 
nected with law lists are closely related and in a meas- 
ure pertain to the subjects of professional ethics and 
the unauthorized practice of the law. Consequently two 
members of this committee were drawn from each of 
the Association’s two standing committees on these sub- 
jects. The coordinated effort and experience thus 
brought to the committee have been of inestimable 
value. 

“Believing that the committee’s powers and duties 
stated and the rules and standards set forth in the 
Evans committee report are at present sufficient, our 
committee makes no recommendation except that it be 
continued for the ensuing year. 

“Next, as to the committee’s methods, activities 
and the present status of its work. By adoption of rules 
and standards governing law lists the Association has 
declared an existing need for such publications and has 
determined that they can ‘be so published, distributed 
and used as to promote substantially the public interest.’ 
Hence, the committee has treated these questions as 
definitely settled and has directed its efforts solely to 
administration of these rules and standards. 

“Since its report made to the Association as of 
May 11 and now before you, the committee has pur- 
sued its work substantially along the lines there indi- 
cated. Some additional applications for approval have 
been filed and all applicants have been carefully investi- 
gated. These investigations embrace answers to ques- 
tionnaires returned by law lists, replies to thousands 
of letters written to members of the bar whose names 
appear therein as listees, supplemented by voluntary 
communications of every sort, personal visits by the 
secretary and members of the committee to the offices 
of the applicants, numerous conferences and hearings 
at Chicago and elsewhere, six committee meetings at- 
tended by all members, and application to every source 
from which the committee deemed it could derive help- 
ful information. 

“The foregoing activities, necessarily incident to 
proper investigation of law lists seeking the commut- 
tee’s approval, have entailed considerable expense, but 
such is borne by the applicants as required in the Evans 
committee report heretofore adopted. 

“In the course of our investigations no list has been 
found which now complies in all respects with the 
rules and standards of the Association and the regu- 
lations of the committee adopted in aid thereof. The 
present situation could hardly be otherwise in view 0! 
the fact that the lists now in circulation, with only two 
or three exceptions, were published and distributed 
prior to July 1, 1938, the effective date of the rules 
and standards. The committee has conceived that its 
most pressing duty is to ascertain and announce the 
names of lists whose next editions should, on the show- 
ing thus far made, be published and distributed so as 
to conform to the Association’s rules and standards and 
the committee’s regulations pertaining thereto. It fol- 
lows that any approval at this time must be subject to 





AMERICAN 


Bar ASSOCIATION JOURNAL 























Y 


/ c 


2 99 
Be —' ‘= Oc Jransportation eeee 


PRINCIPLES 


IN TRANSPORTATION 


SELDOM CHANGE 


IN LAW FINDING 


As you roll along a smooth high- When your next client’s case sets you 


way, do you sometimes recall those at the task of looking up the law, if you 


dusty roads and the uncertainties use American Jurisprudence you will be 


of motoring in former years? 


And startled by the ease with which the law, 


yet the mechanical principles of the its limitations and exceptions are found 


automobile are much the same— in understandable terms. And yet 


the main difference is in 


application. 


their the principle was roughly outlined in 


Kent’s Commentaries in use years ago. 





MEETING 





) 
oth American Jurisprudence and the modern motor car 
& 


are the result of a popular demand for an easier, more 
reliable source of knowledge and transportation. In the 
modern law office where speed and reliability count, American 
Jurisprudence offers an improved basis for the solution of 


your clients’ problems. 


A POPULAR DEMAND 








THE LAWYERS CO-OPERATIVE PUBLISHING CO. Rochester, N. Y. 


BANCROFT-WHITNEY COMPANY 


San Francisco, Calif. 














680 AMERICAN Bar ASSOCIATION JOURNAL 


conditions which must be met by the publisher in ad- 
vance of the issuance of the next edition of the list, 
to the end that law lists approved by the Association 
shall conform as above stated after January 1, 1939. 
Such a situation will be necessary to protect members 
of the Association from the possibility of being deemed 
unethical under the above quoted Canon 43. 

“In order that members of the Assembly may 
understand the method that is being pursued by this 
committee in its investigation and approval of law lists, 
let us take a hypothetical application designated as 
‘X.’ The applicant has answered and filed with the 
committee the form of questionnaire previously sub- 
mitted, comprising about eighty questions, and consti- 
tuting in fact a searching study of the nature, purpose, 
and character of the list, its practices, rates charged, 
its financial responsibility, and its managerial and sales 
force, as well as the mechanical set-up of the list as 
published. The committee deems the past history of 
the list of importance only as it may throw light upon 
its present conditions and forecast its future. After 
the applicant has been fully investigated, and heard, if 
hearing is desired, the broad tests applied are whether 
or not the investigations made and the information 
obtained from every source have satisfied the commit- 
tee that the applicant is ready, able and willing to com- 
ply with the published rules and standards of the Asso- 
ciation and the regulations of the committee previously 
made known to the applicant. In connection with the 
last clause, it should be said that regulations promul- 
gated by the committee are only such as appear to be 
necessary to implement and facilitate compliance with 
the Association’s published rules and standards. The 
committee, of course, does not assume to adopt any 
regulations not in harmony with these rules and stand- 
ards. 

“If, upon completing its investigation of the ‘X’ 
list, the committee is satisfied that on and after January 
1, 1939, the applicant will publish and conduct its list 
in compliance with such rules, standards and regula- 
tions, the list will be given approval, conditioned, as 
already stated, upon such full compliance on and after 
January 1, 1939. Some of the conditions prerequisite 
to absolute approval will be substantially routine, ap- 
plying alike to a number of lists, such as the elimination 
of any feature of the preface or table of contents not in 
harmony with the rules and standards, elimination of 
special prominence given to some listees by bold face 
type, etc. Other conditions may be of a more individ- 
ual nature such as relate to inducements held forth by 
the law list or its representatives, touching the worth 
or value of the list, its practices with respect to listing 
and charges, and general facilities requisite to produce, 
circulate, and maintain the list in compliance with the 
Association’s rules and standards. Such conditional 
approval will be communicated to the publisher by the 
secretary of the committee, specifying in detail the mat- 


ters required, most, if not all of which have already 
been the subject of prior discussion and either specific- 
ally agreed to by the applicant or covered in the writ- 
ten agreement which accompanied the application, to 
the effect that it would conform to the aforesaid rules, 
standards, and regulations. 

“It may be that upon full investigation of a par- 
ticular list, or on account of belated information or 
uncompleted investigation, it cannot, at a given time, 
be even conditionally approved. In such case, the pub- 
lisher of the list will be advised of the situation and the 
file kept open, as circumstances may warrant, for the 
reception of further proof and action thereon. 

“Under the Evans report, the time and method of 
making known its approval of law lists to the member- 
ship of the Association, are within the committee’s dis- 
cretion. For some weeks, it has been our desire and 
hope that a roster of lists at least conditionally ap- 
proved could be made public. We have endeavored, 
however, to be thorough and fair in these investiga- 
tions and in our appraisal of the information gathered, 
and notwithstanding our diligence, there are still a few 
lists concerning which requisite information has not 
been received. In our effort to make announcement 
of the approved lists contemporaneous, as nearly as 
possible, we have not yet concluded or announced any 
approvals, but feel assured that such announcement will 
be made before the close of the current meeting of the 
Association. 

“The public at large, legitimate law list publishers, 
and members of the legal profession are all vitally in- 
terested in a sound and constructive disposition of the 
law list problem. It has for years been a source ol 
difficulty and misunderstanding. As was stated in the 
Evans Report to this Association last fall, ‘Controver- 
sies . . . engendered through the years have become 
intense and the atmosphere in which they are urged, 
intolerant’; and yet, in behalf of our committee, I am 
pleased to say that the assistance rendered and the 
encouragement given to us by the members of the bar 
have, at all times, been wholehearted and generous. 

“With a continuation of such support the task as- 
signed will be accomplished. The Association’s rules 
and standards are workable. Their effectiveness, how- 
ever, necessarily depends upon the intelligent determi- 
nation of the Association’s members to yield their own 
strict obedience to Canon 43 as well as to enforce the 
rules and standards for law lists. Both are prerequi- 
sites to the success of this program and the machinery 
provided for such enforcement rests upon the founda- 
tion of our obedience.” 

On motion the committee was ordered continued 
for the ensuing year. Thereupon the report and the 
Assembly’s action thereon were referred to the House 
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WASHINGTON LETTER 
ready of Delegates, and there approved, and the committee Haythe Guide, New York City. 
ecific- ordered continued for the ensuing year. Hine’s Insurance Counsel, Chicago. 
writ- Thereafter, on Friday, July 29, 1938, the commit- Insurance Bar, Chicago. 

n, to tee announced that it had conditionally approved the International Lawyers List, New York City. 
rules, following named law lists as of that date: Lawyers Directory, Cincinnati. 
LAW LISTS AND DIRECTORIES Lawyers Lat, ee SOUR, 
par- ; war ; Martindale-Hubbell Law Directory, New York. 

mn or American Attorneys Directory, Cincinnati. Mercantile Adjuster, Chicago. 

time. American sar, Minneapolis. National List, New York. 

pub- American C ounsel Association, Boston. Russell Law List, New York. 

d the American Lawyers Annual, Cleveland. Standard Legal Directory, New York. 


American Lawyers Quarterly, Cleveland. 
A. C. A. List, New York City. 
Attorneys List (U. S. F. & G.), Baltimore. 


Sullivan’s Chicago Law Directory, Chicago. 
United Law List, New York. 
Wilber Directory of Attorneys and Banks, New 


r the 


od of 


aia: B. A. Law List, Milwaukee. York 

: Bar Register, New York City. Mae : : . . 
 dis- Best’s Recommended Insurance Attorneys, New Wright-Holmes Law List, New York. 
and York City. ’ Zone Law List, St. Louis. 
ale Campbell's List, New York City. FOREIGN LISTS 
_— Clearing House Quarterly, Minneapolis. 
tiga- Columbia List, New York City. Canadian Law List, Toronto. 
ered, Commercial Bar, New York City. Canada Legal Directory, Toronto. 
few C-R-C Attorneys Directory, New York City. Empire Law List, London. 

not The Expert, St. Paul. International Law List, London. 
nent Eyre’s Law List, New York City. Kime’s International Law, London. 
y as Forwarders List of Attorneys, Chicago. Canada Bonded Attorney, Toronto. 
any 
will 





' the 
Washington Letter 


no small quantity, but the value of this 


ers, 


in Washington Interim try by other persons. This truly con- 


the 
; of 
the 
ver- 
yme 
zed, 
am 
the 
bar 


as- 
tles 
w- 
mi- 
wn 
the 
ui- 





With the prolific 75th Congress gone 
home, with the courts in summer vaca- 
tion, and with the President out on the 
hustings, this city called Washington 
is in a lull of its news-making career. 
There are announcements of some ap- 
pointments, the organization of com- 
mittees, and the routine departmental 
work, Of political speculation there is 
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American Bar Ass'n Journal, Vols. | to 23, 
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and Index. 
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Yale Law Journal, Vols. 34 
to 45 


Prices and detailed 
information mailed 
on request. 


THE HARRISON COMPANY 
Law Book Publishers 
Atlanta, Georgia 











commodity is more futuristic than fac- 
tual and therefore need not be used fur- 
ther to soil the pure reasoning facul- 
ties of legal minds. 

In fact Washington has become so 
peaceful that it has produced one of 
those cases where citizenship has been 
denied an applicant who would not an- 
swer affirmatively the question: “If nec- 
essary are you willing to take up arms 
for your country?” The applicant was 
a woman, Miss Dorothea Zukierelli, who 
at one time was a stenographer at the 
German Embassy, having come to the 
United States in 1923. She did not 
believe she ever would be called on to 
bear arms for this country because “a 
power higher than we are will settle 
all differences.” Justice Jennings Bailey, 
of the District Court of the United 
States for the District of Columbia, also 
hoped that all differences could be set- 
tled by amicable means but concluded 
that “the act of Congress governing 
citizenship binds us to the pledge of 
allegiance”; and—following the Su- 
preme Court’s 1929 decision, with three 
justices dissenting, in the Rosika 
Schwimmer case—held the applicant in- 
eligible to citizenship. 

So far as known, neither Washington 
nor any other jurisdiction has produced 
the thoroughly logical and the actually 
conscientious objector to military serv- 
ice, that is to say, a zealot willing to for- 
swear all the benefits of military service 
and police protection rendered the coun- 


scientious objector to the use of force, 
in order to vindicate his position, would, 
of course, have to go to an entirely new 
country and, throughout the centuries, 
with the aid of like persons, tame a 
wilderness and produce and maintain a 
civilization superior to ours totally with- 
out the use of military or equivalent 
force. When this is done, or even seri- 
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When You Get Back 


The vacation season is on, but 
when you get back the courts will 
be opening and soon you will be in 
trial work again. There you will 
find, where the official system pre- 
vails, the court reporter at his desk. 
And in the Federal courts and in 
those cities and states where there 
are no official reporters, competent 
reporters are available and ready to 
serve you. Most of the skilled re- 
porters of the country are members 
of the NATIONAL SHORT- 
HAND REPORTERS ASSOCIA- 
TION. They merit your considera- 
tion, and for it they extend thanks 
and renew their implied pledge of 


faithfulness, utmost ability and dili- 
gence. 


A. C. Gaw, Secretary, 


Elkhart, Indiana. 
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ously attempted, the really conscientious 
objectors will have been found; and, 
if the project is successful, that cir- 
cumstance will be news of the highest 
order. 


Dr. Morgan Questions Removal 

Interest at Washington has revived 
in the legality of the President’s re- 
moval, March 22nd, of Dr. Arthur E. 
Morgan as member and Chairman of 
the Tennessee Valley Authority. With 
the filing by Dr. Morgan of his case 
in a state chancery court at Knoxville, 
Tennessee, it becomes apparent that the 
issues will be determined. A summa- 
tion of legal arguments on both sides of 
the question was given in our Washing- 
ton Letter to the April issue. AMER- 
ICAN Bar AssocIATION JoURNAL, Vol. 
XXIV, No. 4, p. 338. 

It is understood that Dr. Morgan’s 
attorneys rely on a U. S.C. C. A. (6th 
Cire.) case which arose at Cincinnati 
and wherein the Court held that the 
Tennessee Valley Authority, as a cor- 
poration, may be sued where it has its 
general offices. A reason given for not 
filing the case in a federal court is 
that it involves less than $3,000.00 in 
money. 

In his suit at Knoxville, Dr. Morgan 
asks $2,916.66 in back salary; that the 
appointment of his successor, Mr. Har- 
court Morgan, as Chairman of the T. 
V. A. be held “wholly invalid, void and 
without authority in law”; and urges 
that the President’s action in removing 
him “did not and does not constitute a 
removal of the complainant from the 
said office nor lawfully deprive him of 
nor affect his right to the emoluments 
thereof, nor his right to perform and 
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discharge the functions of the said of- 
fice.” 

Just what legal effect final decisions 
of the state courts may have in this 
case, if they should be favorable to Dr. 
Morgan, is a matter of some conjec- 
ture. How far would they be binding 
on federal offices, perhaps including the 
President; and how would they be en- 
forced? But there has been suggested 
the question of what expectation of a 
favorable decision a litigant might have 
in a matter of this sort if it were brought 
in the federal courts where the officials 
are subject to presidential appointment. 

We may have an opportunity, as a 
result of this litigation, to see a prac- 
tical demonstration of the legal prin- 
ciples underlying court decisions, i. e., 
as to the theory and practice of their 
effectiveness. It is assumed that there 
is no general limitation upon the state 
courts’ powers to interpret and apply 
federal law where that appears to be 
necessary in cases properly before them, 
just as there is no corresponding limita- 
tion upon the federal courts’ interpret- 
ing state laws in proper cases. When 
a court decides that the law is so and 
so, is that a purely theoretical ruling? 
If not, what right or power does the 
court have to put it into effect? If the 
is that of a state court, does 
the Governor, as head of the state’s ex- 
ecutive department, have a duty to en- 
force it, even to the extent that it might 
apply to federal officers within his state? 
When the highest court to which a case 
may be taken—regardless of whether it 
is a federal or state court—determines 
what the law is in that case (assuming 
that it does not involve an issue as to 
the superiority of any federal law over 
a state law), does it then become the 


decision 


duty of all executive officers, both fed- 
eral and 
thus interpreted ? 

If a federal Chief Executive should 


state, to enforce the law as 


decide not to enforce such a decision, 
would “a decent respect to the opin- 
ions of mankind” require that he should 
declare the causes which impelled him 
to substitute his view of what the law 
meant for the court’s view? In this 
case, it may be assumed that the Pres- 
ident would always have clearly in mind 
the constitutional requirement that “he 
shall take care that the laws be faith- 
fully executed” since, upon the counsel 
of then Acting Attorney General Robert 
H. Jackson, this was given as a rea- 
son for his discharging Dr. Morgan, 
it being that the latter had 
openly defied this particular ‘“consti- 
tutional authority” of the President “by 
refusing to answer your [the Presi- 
dent’s] reasonable inquiries concerning 
the situation in the Authority.” But, 
in trying to think this situation through, 
we always return to the inevitable ques- 
tion: Is a President bound—under 
the correct theory of our law—to act 
upon the courts’ views as to what the 


alleged 


law is, or may be rightfully act accord- 
ing to his own interpretation of the 


? 


law! 





Civil Procedure Documents 
Available 

The following documents dealing with 
the Federal Rules of Civil Procedure 
are available from the Superintendent 
of Documents, Government Printing 
Office, Washington, D. C., at a cost of 
15c each: 

Federal Rules of Civil Procedure.— 
House Document No. 460. 

Notes to the Rules of Civil 
House Document No. 588. 


Proced- 





ure. 
Hearings before House Judiciary 
Committee March 1-4, 1938, on Rules 


of Civil Procedure and H. R. 8892.— 
Serial 17, 
Officers of Cleveland Patent Law 
Association 

At the annual meeting of the Cleve- 
land Patent Law Association on June 
10, the following officers were elected to 
serve until June 1, 1939. All of these 
are also members of the American Bar 
Association, Section of Patent, Trade- 
Mark and Copyright Law: President, 
George W. Saywell; Vice-President, 
Robert W. Wilson; Secretary-Treas- 


urer, Harvey R. Hawgood. 
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